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INTRODUCTION

On 16 June 2011 the United Nations Human Rights CoudBiHRC) adopted by unanimity

the UnitedNations Guiding Principles on Business and Human Rights (UNGPs). Widely seen
as the most comprehensive global framewtik UNGPs have played an important role in
addressing the risk of adverse impaaftbusiness activitpyn human rights

While private businesses have a broadly positive impact on the social and economic
development of modern societiesreating wealth and jobs, adding value and providing
services their operations can also have a significant impact on civil and political rights,
econome, social and cultural rightsand labour rights. The UNGPs provide a coherent
frameworkfor addresmg suchpossibleadversecorporateimpacts on human rightais well

as provisions for respect of international humanitarian law in situations of conflict

The European UnioEU) plays a leading rolein the interrelation betweehusiness and
human rightsand recognises the UNGPs asiit he aut horitative pol.i
addressing corporate social responsibilit%ccordingly, te European Commission
coordinates its approach to business and human rights through its wider Strategy on
Corporate Social Responsibility (CSR). In its 2011 Communication on Corporate Social
Responsibility', the Commission referred to the importance of waktowards the
implementation of the UNGPs in the EU. It emphasised that better implementation of the
UNGPs would contribute to EU objectivéssome of them enshrined in the Treatie®

relation to specific human rights issues, such as child labouoeset prison labour, as well

as core labour standards, including gender equality,-dismmimination, freedom of
association and the right to collective bargaining. The Commission has also actively
encouraged EU Member States to develop national actians pNAPS) in relation to
UNGPs.

A public consultation on the Commission's CSR Strategy in 2014 confirmed support for the
Commission's continued role in fostering the implementation the UNGPs at EU level, with
81% of respondents considering this as imgdrtor very important. Broken down by
stakeholder type, these figures show 78% support from industry representatives, 83% of
SMEs and 91% of civil society organisations. In terms of successful implementation, over
half of the respondents (54%) believedtthach actions had been well implemented to date,
whereas 13% believed that the Commission was not successful in promoting the UNGPs.

This staff working documenserves as atocktakingexerciseon where théeuropeanJnion
stands in terms of implementintge UNGPs. The report is a situat@ranalysis of the
political, judicial and nogudicial framework conditions in the EU. It is not a policy
document, but a technicataff working documenbf descriptive nature that aims to achieve
the following:

(1) Todescribehe status quo from the perspective of the Commissiornhendigh Repe-
sentative of the Union for Foreign Affairs and Security Padisyegards the impleme
tation of the UNGPs;

(2) To explain theexistingcompetencies of the EU viésvis Member Stads for various &
tivities required to implement the UNGPs;

'COM(2011)681 of 25/10/201http://ec.europa.eu/enterprise/policies/sustainbbiness/files/csr/new
csr/act_en.pdf
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(3) To provide an update on varioastivities byCommissionservicesandthe European
External Action Service (EEASand
(4) To identify the potential gaps in the implementation of the UNGPs.

Thisrepot aims to describe the EUGS current reg

The main body of the document addresses the current implementation of the UN Guiding
Principles, whereas the annex contains further information regarding existing EU palicy a
law which support the UNGPs.

The report is structuredroundthe three pillars of the UNGP#king into account internal
and external dimensions of EU action.

What are the UNGPs?

The UNGPs are therst universally accepted global frameworkaddressing and aiming to
reduce corporateelated human rights abuses. They were developed as a means to implement
the UN's "Protect, Respect and Remedy" Framewlmakhad been drawn up in a six year
process of extensive consultations with governments stakieholder groups, including
NGOs and businesseasnd were endorsed by the Human Rights Council in June Z0&l

work was led by Harvard Professor Dr. John Ruggie, who served as the UN Secretary

General 6s Speci al Re pr e s eghts fom POORO1L or Busi nes

The UNGPs are a set of 31 guiding principles, structured according to three distinct but
interrelated pillars:

(1) The state duty tqorotect against human rights abuses by third parties, including
businesses, through appropriate policies, regulation and adjudication;

(2) The corporate responsibility t@spect human rights, in essence meaning to act with
due diligence to avoid infringing onehrights of others; and

(3) The need for greater access by victims to effectweedy, judicial and nofudicial.

The UNGPs are aither legally binding nor do they introduce new international law on
Business and Human Rights. 8. Ruggie stated in higeport to the UN Human Rights
CouncilUNHR C) their Anormative contribution |
existing standards and practices for states and businesses; integrating them within a single,
logically coherent and comprehensive pate; and identifying where the current regime
falls short and hdbw it could be improved. o

Today, the UNGPs enjoy wide recognition and support from the business and civil society
communitiesSome of its core provisions have also been incorporatekéytinternational
documents, including the new human rights chapter in the OECD Guidelines for
Multinational Enterprises and ISO 26000, and in strategies adopted by international
institutions, such as the new Sustainability Policy of the Internationah&@n@orporation,

the EI B6s Environment and Soci al Handbook
Corporate Social Responsibility. To further promote the dissemination and implementation of
the UNGPs, th&JN Human Rights Council established a "Work@&gpup on Human Rights

and Transnational Corporations and other Enterprises’ in 2011, renewing the mandate in
2014.

http://www.ohchr.org/Documents/Issues/TransCorporations/HRC%202011_Remarks_Final_JR.pdf
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At the June2014 Human RightsCouncil sessiona resolution establishing an Inter
Governmental Working Group (IGWG) to elaborate an intéwnat legallybinding
instrument was also adopted, albeit with a weaker political maradatdde Council was
divided®. The IGWG is due to be convened for the first time before tfeH&Onan Rights
Council session (September 2015), and to meet for on&k vaeaually for an indefinite
duration.

EU Competencies in the Field of Business and Human Rights

The EU's scope of action is governed by thecaied principle of conferralenshrined in

Article 5 TFEU. Accordingly, the EU shall only act within thenfinesof the competences
conferred upon it by the Member States in pursuance of the objectives set out in the Treaties.
Competences not conferred upon the Urlignthe Treaties therefore remain with the EU
Member States.

"Business and human rightgs not a standaloneissue it touches upon a wide range of
different legal and political areascluding but not limited to human rights law, labour law,
environmental law, antliscrimination law,internationalhumanitarianlaw, investment and
trade law,consumer protection law, civil law, and commercial law, corporate or penal law.
The EU's regulatory competen@nd hence the Commission's ability to aetjes according

to the scope of competence awarded to tharEtdspect otachof thoseareas.

Humanrights are among the common values upon which the EU has been foasdtated

in Article 2 of the TreatyThese valuesnclude the respect for human dignity, freedom,
democracy, equality, the rule of law, respect of human rights, rights of pdrslomging to
minorities, pluralism, nowliscrimination, tolerance, justice, solidarity, and equality between
women and menThe EU Charter of Fundamental Rights has become legally bisthcg

the entry into force of the Lisbon Treg#rt. 6 TEU), ensung a comprehensive framework

for the duties to "respect, protect, promote”, in line with the international human rights
obligations that already bind the EUG6s Memb.
Union in all its actions, and to Member Statehereverthey implement EU lawAs such it
doesnot extend the EU competencikst rather obliges the EU and itéemberStates to
comply with human rights standards whenever EU law is implemented

Concerning the Union'external actionArticle 21 TFEU states that "the Union shall define

and pursue common policies and actions, and shall work for a high degreepdration in

al |l fields of Il nternational relations, i n o
rule of law, huran rights and the principles of international law".

With regard toright to equality and noediscriminationArticle 10 TFEU stipulates that in
defining and implementing its policies and activities, the Union shall aim to combat
discrimination based on seracial or ethnic origin, religion or belief, disability, age or sexual
orientation.

This principle is reaffirmed in Article 207(1) TFEU, which confirms that the EU's trade
relations and agreements form part of this framework, stating that "the common commercial
policy shall be conducted in the context of the principles and objectivds ®f t Uni on o s

% Resolution HRC26/9 was presented by Ecuador, backed by South Africa,-apdnsmred by Bolivia, Cuba,
South Africa and/enezuela. 20 countries voted in favour, 14 against, 13 abstained.
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external action", and in Article 208(1) of the TFEU regarding EU development policy, which

states that "Union policy in the field of development cooperation shall be conducted within
the framework of the pri noxtgnaleadionafhd saméig ect i
true for economic, financial and technical cooperation with third countries with reference to
Article 212, and fohumanitarian aid with reference to Article ZIBEU.

Regarding migrant workers' rights, the EU has alreadyldped a substantial amount of
legislative tools to protect third country nationals' labour rights.

This is the case of Directive 2003/109/EC concerning the status oftdomgresidents or
directives protecting specific categories of migrants, suchoasdl Directive 2004/114/EC

on the conditions of admission of thicduntry nationals for the purposes of studies, pupil
exchange, unremunerated training or voluntary service; Council Directive 2005/71/EC on a
specific procedure for admitting thhabunty nationals for the purposes of scientific
research. These two Directives have been recast into a single proposal which is under
discussion.

Later on Council Directive 2009/50/EC (Blue Card) was adopted setting standards on the
conditions of entry andesidence of thirgtountry nationals for the purposes of highly
qualified employment and granting them equal treatment as regards, for example, working
conditions, social security, pensions, recognition of diplomas, education and vocational
training and akr 18 months of legal residence possibility to move to another Member State
to take up highly qualified employment (subject to the limits set by the Member State on the
number of nomationals accepted).

On the other hand the framework Directive 2011#28/bn a "single application procedure

for a single permit for thirdountry nationals to reside and work in the territory of the
Member States and on a common set of rights for third country workers legally residing in a
Member State" also grants a commset of rights and equal treatment to third country
workers admitted under national schemes. These rigbtsde workingconditions (pay,
dismissal, health and safety); collective labour law (freedom of association and affiliation);
education and vocatiohdraining, recognition of diplomas (Directive 2005/36/EC) and
access to all branches of Social Security (as set out in Regulation No 883/2004) and payment
of acquired pensions when moving to a third country. One key aim of this Directive is to
reduce thaunfair competition between nationals and third country workers, resulting from the
possible exploitation of the latter (Recital 19).

Last year the first directive on circular migration for lewage workers, providing for equal
treatment with national woeks as regards terms of employment and working conditions, was
adopted: Directive 2014/36/EU of the European Parliament and of the Council on the
conditions of entry and stay of thimbuntry nationals for the purpose of employment as
seasonal workers,

Finally, Directive 2014/66/EU of the European Parliament and of the Council on the
conditions of entry and residence of th@duntry nationals in the framework of an intra
corporate transfer creates an attractive EU scheme harmonising the conditiony, citant

and intraEU mobility for thirdcountry workers (managers, specialists and trainee
employees) being posted by a group of undertakings based outside the EU to an entity based
on the EU territory.



PILLAR |: THE STATE DUTY TO PROTECT

The first pillar of the UNGPslesignate the state duty to proteckt should therefore be
understood thathe primary responsibility for the protection of human rights lies with states,
thus within the context of the European Unipthe UNGPs bind théMember States
However, the Elshares that duty with regard to areas of exclusiveharedcompetence.
Furthermore, the EWBas arole in protecting, promoting and furthering human rights and in
supportingts Member States in effectively fulfilling their dpations.

The first pillar of the UNGPs includes the following five categories of principles:

Foundational principles (GPi12)

General State regulatory and policy functions (GP 3)

The state business nexus (GP &)

Supporting business respect farman rights in conflict affected areas (GP 7)
Ensuring policy coherence (GR 80)

= =4 =4 -4 A

1.1. Foundational principles Guiding Principle 1-2)

Guiding Principlel. States must protect against human rights abuse within their territory and/or
jurisdiction by thid parties, including business enterprises. This requires taking appropriate| steps
to prevent, investigate, punish and redress such abuse through effective policies, legislation,
regulations and adjudication.

Guiding Principle?2. States should set out clearly the expectation that all business entefprises
domiciled in their territory and/or jurisdiction respect human rights throughout their operations.

The foundational principles address the duty of the state to protect agaimsh mights

abuses within their territory and jurisdiction by third parties, as well as a clear outline of a
stateds expectations towards business enter |
limited, it is still concerned by these foundational pijtes.

The European Commissiaservicesprimarily seetheir role in facilitating the sharing of
experience and good practice regarding business and human rights between EU Member
States. The EU role here does not duplicate the role of the UN Working Groather
existing mechanisms for sharing experience and good practice, but rather complements them.

1.1.1 EU InternalPolicy
Communication setting out the European Strategy on Corporate Social Responsibility

The maininternal EU policy frameworkaddressingmplementation of the UNGPs the

2011 Communication setting out the European Strategy on Corporate Social Responsibility
(CSRf.ltdef i nes CSR as the fAresponsibility of e
identifies human rights as one issue to be addressed by enterprises in order to meet that
responsibility.

4 COM(2011)681 of 25/10/2011



The CSR Strategy sets out an agenda for gaholuding:

Enhancing the visibility of CSR and disseminating good practices
Improving and tracking levels of trust in business

Improving self and ceregulation processes

Enhancing market reward for CSR

Improving company disclosure of social and environmental informatio
Further integrating CSR into education, training and research
Emphasizing the importance of national and-sational CSR policies
Better aligning European and global approaches to CSR.

N~ LONE

The Commission's approach to CSR is built upon "a smart mix ohtaslupolicy measures

and, wher e necessary, ascwelnpdor the notica rthat "thee g u |l af
development of CSR should be led by enterprises themselves". This approach also holds true

for implementing the UNGPs. THerthcomingrevision of theEU CSR Strategy will retain

these underlying principles, which were widely supported in a public consultation in mid

2014, and at a European Muitakeholder Forum on CSR in February 2015.

National Action Plans

In its 2011 CSR Communication, the Commission invited Member States to produce business
and human rights action plans. Subsequently it established a peer review proC&RR to

(inter alia) assist Member Statés developing national action plans. Several ggovwnents

have adopted CSR statements or policies that mention human rights. Teixddember

States (United Kingdom, Netherlands, Italy, Denmark, Finlamd Lithuanid have published

their plans and at leasevenmore EU Member Statesecurrently peparing national action

plans on business and human rights.

Likewise, more thanhalf of the EU Member States (15 according to a Compendium
published by the Commission in June 2@t4he end of the peer review referred to in the
previous paragrapthave adopted National Action Plans on CSR, which incorporate human
rights issues. Several other Member States are also preparing national action plans on CSR,
with final versions expected to be released in 2015 and. 2016

With regard toGP 2, the Commisson 6s 20 11 stipiakes thabllreaterprigegre
expected taneet the corporate responsibility to respect human rights in accordance with the
UNGPs. The modern understanding of CSR presented in that Communication explicitly
refers to the integten of human rights into business operations and strategy.

1.1.2 EU ExternalPolicy
In a globalised environment, EU internal policaa®l external acti@are increasingly
interlinkedand in line with the Europe 2020 agenda and the Lisbon Treaty, the mutual

reinforcement of internal and external actions is underlined.

The Group of 7 (G7and Responsible Supply Chains

5 http://ec.europa.eu/enterprisefi@s/sustainabkeusiness/corporatsociatresponsibility/humasmights/
http://www.ohchr.org/EN/Issues/Business/Pages/NationalActionPlans.aspx

8 https://ec.europa.eu/digitafenda/en/news/corporateciatresponsibilitynationatpublic-policieseuropean
unionrcompendiurr2014
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In 2015, he European Union took an active role@®¥ dialogue’ with specific reference to
global supply chains and decent work. Owing to the increasingly international position of
both multinational enterprises and SMEs in the European Union, global supply chains can
generate adverse effects. The risks can be phtiguhigher in when (European) firms
outsource activities to local suppliers in countries with weak governance mechanisms that
cannot actively address working conditions, enforce occupational safety and health, or
struggle with the rule of lawThe politcal dialogue provides a platform for sharing
experience and address solutions to mitigating risks in supply chains across sectors.

EU Strategic Framework and Action Plan on Human Rights and Democracy

The main external policy frameworkin the area ofhuman rights isthe EU Strategic
Framework on Human Rights and Democracy, adopted in June 20120TA&2014Action
Planon Human Rights and Democracy, annexed tooitnprisa 97 specific actions tailored

to implement, streamline and promote human rightdl aspects of EU politics and policies,
addressing EU institutions as well as Member Statéth regard toBusiness and Human
Rights, Action 25 determined three distinct tasks and corresponding responsibilities, in line
with the Commission's busineasd human rights activities of its 2011 CSR strategy:

25a. Ensure implementation to the Commission Communication on CSR, in particular
by developing human rights guidance for three business sectors.

25b. Publish a report on EU priorities for the effeetimplementation of the UNGPs

25c. Develop National Action Plans for EU Member States on implementation of the
UNGPs

Progress has been made with regard to each of the tasks provided for under the 2012/2014
Action Plan, as discussed elsewhere in thigne@he Council Workingsroup on Human

Rights (COHOM)monitors the state of implementation of the Action Plan on Human Rights
and Demaocracy. In the context of its discussions, an informal peer review takes place among
Member States as regards the implementation in particular of task 25c above.

With the Acton Plan's validity now technically expired in December 2014, preparations for a
new action plan for the period 202019 are advanced, with a view to adoption by Member
States in Council in summer 2015. On 28 April 2015, the Commission' published a Joint
Communication with the EEAS on the Action Plan on Human Rights and Democracy (2015
2019) "Keeping human rights at the heart of the EU agéhda.”

Regarding the implementation of the UNGPs, the Communication proposes future activities
focusing, in particularon further awarenesaising of the UNGPs in the EU's external
action, strengthened capacdgvelopment of tools and initiatives in relation to the
implementation of the UNGPs, as well as a proactive engagement with business, civil society
and public istitutions. The Communication also proposes to aim at the systematic inclusion
in trade and investment agreements of references to internationally recognised principles and
guidelines on Corporate Social Responsibility, such as the OECD Guidelines for
Multinational Enterprises, the UN Global Compact, the UN Guiding principles on business
and human rights (UNGPs), the ILO Tripartite Declaration of Principles concerning

" Dialogueon responsible supply chains and decent work, German Presidency of the G7 in 2015
8 JOIN(2015) 16 final



Multinational Enterprises and Social Policy, and ISO 26000.
DevelopmenPolicy

As farasEU development policys concerneda legal commitment to Policy Coherence for
Developmentlows from Article 208(1) TFUEstatingt h &he Ufion shall take account of
the objectives of development cooperation in the policies that it implements waitkedy
to affect developing countrieso.

The Commission is moving towards a righssed approach encompassing all human rights

in EU development cooperation, including private sector development supfiuet.
Communication on'A stronger role of the ppvate sector in achieving inclusive and
sustainable growth in developing countrieifines the future direction of EU policy and
support to private sector development in its partner countries, and introduces private sector
engagement as a new dimensiotoiEU development cooperation.

One of thetwelve actionsincluded in theCommunicationprovides forthe promotion of
responsible business practices through EU development policy. The Communication
underlines that companies investing or operating in developing countries should respect
human rights, and should ensure that they Isygéemsan place to assess risks andigate
potential reverse impacts related to human rights, labour, environmental protection and
disasterrelated aspects of their operations and value chains. Companies sboigddwith
governments, social partners and NGOs in this respect.

The Communiction also proposes guiding principles for the design and implementation of
public support to private sector development and ptriicate collaboration in development
cooperation. This includes a set of critesiathe provision of direct support to prieasector
actorsto ensue that public support isomplementaryo what the private sector can do on its
own. This includesrowding in private sector resources for development while not distorting
the market and leads to measurable development imétttin these criteria, adherence to
social, environmental and fiscal standards, including respect for human rights, is mentioned
asa precondition for EU support to private sector actors.

1.2. General State regulatory and policy functiongGuiding Principle 3)

Guiding Principle 3In meeting their duty to protect, States should:
Enforce laws that are aimed at, or have the effect of, requiring business enterprises to
human rights, and periodically to assess the adequacy of such laws and addrgapsany

a) Ensure that other laws and policies governing the creation and ongoing operat
business enterprises, such as corporate law, do not constrain but enable business
for human rights;

b) Provide effective guidance to business enterprises on towespect human right
throughout their operations;

c) Encourage, and where appropriate require, business enterprises to communicate h
address their human rights impacts.

1.2.1 EU LegalFramework

In the last two years, the EU has adopted significant pieces of legislation with specific

° (COM(2014)263) adopted on "13aVay 2014



impacs on business and human riglatsdin particular with regard to GP Fhey are further
outlined in the following paragraphs.

Accounting Directives

As aresult of therevision of existing Accounting Directiv¥segarding the disclosure of
nonfinancial and diversity information large companies and graupsbe required as of
2017,to disclose information on policies, risks and results as regardsgpect for human
rights, anticorruption, bribery issues, environmental matters, social and emplelpted
aspects, as well as the diversity on boards of Directors. The UNGPs are specifically referred
to as one of the international frameworks that camgsmmay rely on when complying with

this Directive. The Commission is tasked to report back on the implementation of the
Directive in EU Member States in 20Ihe Commission made a proposal for the revision of
the Shareholders rights Directive in 2014iethaims at incentivizing institutional investors

and asset managers to take {fioancial information better into account in investment
decisions and engage with companies on such issues. The proposal is currently being
negotiated in the Council and tharBpean Parliament.

In 2013, he EUalsointroduced a neweportingobligation for large extractive and logging
companieson payments they make to governments (the so called cebwcpuntry
reporting: CBCR}'. The new disclosure requirement withprove the transparency of
payments made to governments all over the world andsulisequentlprovide civil society

in resourceich countries with the information needed to hold governmaatsuntabldor

any income made through the exploitation of natoeaburcesBy requiring disclosure of
payments at project level, local communities will have insight theo sums paid by EU
companies taovernments for exploiting local oil/gas fields, mineral deposits and forests.
This will also allow these communitige better hold governments to accounts for how
money has been spent locally. Civil society will be in a position to question whether the
contracts entered into between governmertd extractive and logging companies have
delivered adequate value to sdgi@nd governmentBy the same tokenhé EU aimsto
promote the adoption of the Extractive Industries Transparency Initiative (EITI) in these same
countries.

In March 2014 the European Commission High Representaltimekedthe integrated EU
approach to tackle the problem thie use otrade in certain mineral®r the finandng of

armed groups in conflict and higlsk areas such as Africa’'s Great Lakes Region. As a result,
the Commission proposed a regulatfosetting up avoluntary system of supply chain due
diligence for EU importers, which is now in the ordinary legislative prodéss.Regulation

lays down the supply chain due diligence obligations of Union importers who choose to be
self-certified as responsible imgers of minerals or metals containing or consisting of tin,
tantalum, tungsten and gold.

Trafficking in Human Beings

Trafficking in human beings is the only crime that is explicitly mentioned in the EU Charter

10 Adopted by the European Parliament on 15 April 2014 and by the Council on 1 October 2014, and published
in the Official Journal on 15th November 2014. Member States are required to implement the terms of the
Directive into domestic law by 6 December 2016

1 Accounting Directive 2013/34/EU of 26 June 2013

2. coM(2014) 111 final of 5.3.2014
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of Fundamental Rights (art 5) and itrecognized as a human rights violation and a form of
serious organised crime. Directive 2011/36/EU on preventing and combating trafficking in
human beings and protecting its victims and the EU Strategy towards the Eradication of
Trafficking in Human Beingsrecognise the fundamental role of the private sector and
stakeholders, in preventing and combating trafficking in human beings and protecting and
assisting its victims, in particular in their efforts to reduce demand for trafficking in human
beings and deslop supply chains that do not involve trafficking in human beings.

2.2.2 EU Guidance and Information for Companies

Apart from the introduction of legislative measurdse {Commissionserviceshave also
encouragedonbinding private sector initiative$or responsible supply chain management
In 2011, they published a study which focused on three industrial sectors (cotton, sugar
cane and mobile phonegnd identified good practices and challenges for EU based
companies. Thetudy made the following recommendations:

Increase supply chain transparency

Strengthen responsible supply chain management in the revision of the OEGH Guid
lines for Multinational Enterprises;

Enhance access to remedy for victims of supply chain abuse;

Address intestate competition in relation to labour rights;

Ensure due diligence in relation to higbk sectors/companies;

Promote responsible supply chain management through public procurement.

= =4

= =4 =4 4

The Commissiorservices haveupported the creation of threectoral platforms for CSRr

the fruit juice, social housing and machine tools seéfofsiese have brought together the

main stakeholders to set out strategies that take into account the specific nature of the sectors,
and to propose actions and tools to assist companies.

The Commissiorservicesalso published specific practical guidance on human rights for
companies in 3 sectors (Employment and Recruitment Agénci&sformation and
Communication Technolog§’, and Oil & Gas”’) in June 2013. The aim was to help
companies translate the UNGPs to their own systems and cultures in these sectors through
practical steps, without proposing a "esigefits-all* system or method. The guidance was
based on wide field research darconsultations with business people, human rights
organgations and experts and trade unions.

The particular challenges for small and medisized enterprises (SMES) in implementing
the UNGPs led the Commissigerviceso publishaguide for SME& entitled "My Business

and Human Rights" in several languages in the form of a handbook in March 2013,
including:

Six basic steps expected of companies according to the UNGPs;
Questions to be posed in 15 different business situations that might carry a risk of
negative impacts on human rights;

1 Alist of human rightsisks andorief examples of how enterprises coblve a negr
tive impactif they are not careful

)l
T

Furthermore, in 2013, the Commissiegrvicegpublishedfive case studies with the objective
to "De-mystify Human Rights for Small and Mediusized Enterprise§®

11



Guidance is also available for n&tJ citizens who wish to migrate to the European Union in
the form of an EU Immigration Portal launched by the Comimisin 2011 It contains up
to-date webbased information on EU and national immigration procedures and policies, as
well as the rights of migrants in the EDhe informationexplains how to enter EU borders
legally and describes the risks related toguatar migration. Workers, researchers, students
and those looking to join their families already in the EU can find information adapted to
their needs.

An EU-funded project has been developed in 2014 by Euratex (the European Apparel and
Textile Confederabn) and IndustrAll (European Trade Union). The tool is designed for the
textiles sector and assists firmgarticularly smaller and medium size enterpribeasses

human and environmental risks before engaging in business with suppliers. The tool is
designed according to algorithms, with the support of detailed indicators and assessment
against criteria such as the 1SO 26000 Standard on Social Responsibilitynglfowis to

obtain a country by country snapshot of various risks. The tool will continue to be refined
through 2016 with an aim to have it disseminated as an online instrument.

EU support inDevelopingCountries

The European Commission &so increasigly supporting responsible business practices
among European companies in developing countries and responsible management of supply
chains?®.

Many EU programmes support partnerships between businessesCiaitd Society
Organisations (CSQsto promote sustainable production pattemrsd decent work For
example the SWITCH\sia programme promotesustainable productiomnd consumption
patterns in Asiathrough an improved understanding and strengthened cooperation between
Europe and Asia and wiiin Asia, notably by supporting SMEs in adopting Sustainable
Consumption and Productionin this framework a strong emphasis falls on the
implementation of the Occupational Health and Safety Regusat®imilar models adapted

to each region were createdr fthe Mediterranean region through SWITGAd, Eastern
Partnership with EAP Green, and Africa regions with SWITCH Africa Gregmgh
partnerships are also targeted by the Themal
Local Aut hor i t ielepsnent Cooperation Instrument 262420, through
which a variety of CSOs, including Cooperatives, are supported to contribute to the
improvement of business environment and practices and economic services' quality
highlighting governance and corporasecial responsibility- by stimulating informed
demand and structuring feedback mechanisms, notably using Information and
Communication Technologies.

Similarly, the EU Forest Law Enforcement, Governance and Trade (FLEGT) Action Plan
aims to close the Eltharket to illegal timber product®Vhile principally an environmental
initiative, under thebilateral agreements between the EU and timber exporting cauntrie
(Voluntary Partnership Agreementspnly timber and timber products that have been
harvested angroduced in compliance with the laws and regulations of the partner country
canobtaina FLEGT Licence to enter the EU market. Information can be traced back through

13 COM(2014)263 final of 13.5.2014 Communication on "A Stronger Role of the Private Sector in Achieving
Inclusive and Sustainable Growth in Developing Countries".
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the whole supply chainfhe EU Timber Regulation prohibits the sale of illegally harvested
ti mber and derived products in the EU, and
order to minimise the risk of illegal timber in their supply chain.

Following the Rana Plaza tragedy, the EU took partnered together with the ILO, Bangladesh
andthe Unites States to launch the "Sustainability Compact for Continuous Improvements in
Labour Rights and Factory Safety in the RedBde Garment and Knitwear Industry in
Bangladesh." The objective of the Compact is to improve labour, health and saf#itioos

for workers as well as to encourage responsible behaviour by businesses in theadady
garment industry in Bangladesh. Two years on, improvements have been made: some laws
have been changed, factory inspections are carried out, buyers age dakons together

with trade unions to improve working conditions in the country and private, public, national,
international stakeholders cooperate with each other.

The EU together with the Governments of Myanmar/Burma, the United States of America,
Jgpan, Denmark and the International Labour Organisation launched an Initiative to "Promote
Fundamental Labour Rights and Practices in Myanmar/Burma." This initiative focuses on
labour law reforms, institutional capacity building as well as full involvemeht
stakeholders, including business, employers' and workers' organizations. The Commission
proposal to be part of the initiative was endorsed by the Council on 07 May 2015.

1.3 The statebusiness nexusGuiding Principle 4-6)

Guiding Principle4. States should take additional steps to protect against human rights
abuses by business enterprises that are owned or controlled by the State, or that|receive
substantial support and services from State agencies such as export credit agengies and
official investnent insurance or guarantee agencies, including, where appropriate¢, by
requiring human rights due diligence.

Guiding Principle 5. States should exercise adequate oversight in order to meet| their
international human rights obligations when they contratth, or legislate for, business
enterprises to provide services that may impact upon the enjoyment of human rights.

Guiding Principle6. States should promote respect for human rights by business enterprises
with which they conduct commercial transaction

Public Procurement Rules

In February 2014, the EU completed a major overhaul of its public procurement. rtites

new provisions include critical modifications facilitate the use of social and environmental
criteria in public procurement processestHafuture, public authorities will be able to take
social, labour and environmental concerns into account, with the aim to contribute to the
implementation of environmentahd social policies.

For this purpose, the new rules include a cmgting 'social clause’, under which:
1 Based on respecting applicable environmental, social or labour law obligations under

EU and national rules, collective agreements or internatianaMember States and
public authorities must ensure compliance with the obligations in force at the place

1 hitp://eurlex.europa.eu/legalontent/EN/TXT/?uri=CELEX;:32014L0024

13


http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014L0024

where the work is carried out or the service is provided; This includes the fumdame
tal ILO Conventions on Freedom of Association and ProtectidimeoRight to Orga-
ise (N°. 87), Right to Organise and Collective Bargaining (N°. 98), Abolition of
Forced Labour (N°. 105), Minimum Age (N°. 138), Discrimination (Employment and
Occupation) (N°. 111), Equal Remuneration (N°. 100) and Worst Forms oflCGhild
bour (N°. 182)

1 Any company failing to comply with the relevant obligations may be excluded from
public procurement procedures;

1 Public authorities will be required to exclude any abnormally low tenders if these r
sult from failure to comply with environméal, social or labour law obligations under
EU or national rules, collective agreements or international law.

Until the new rules are transposed and einterforce in 2016, existing guidance relating to
the social and environmental criteria for pulifocurement remains available and valid.

Support from European Financial Institutions

The European Investment Bank (EIB), of which the Commission is a 30% shareholder,
constitutesthe largest supranational borrower and lender in the world with an annual

i nvest ment vol ume q anditisathe biggeést ibterdationabimvestorerr y e a
development policy. With the revision of its Environmental and Social Handbabthe end

of 2013, the EIB integrated the UNGPs in their standards on investments abroad. This
Handbook sets out the EIB's policies, principles and standards when investing-Etnon
countries and is applicable to EIB staff and external actors alikeUNIG&Ps provide one of

the core international texts that the EIB's environmental and social standards rely on.

1.4 Supporting business respect for human rights in conflict affected area&(iding
Principle 7)

Guiding Principle7. Because the risk of grossiman rights abuses is heightened in conf
affected areas, States should help ensure that business enterprises operating in those
are not involved with such abuses, including by:

a) Engaging at the earliest stage possible with business entergasieslp them identify
prevent and mitigate the human righdated risks of their activities and busing
relationships;

b) Providing adequate assistance to business enterprises to assess and addr
heightened risks of abuses, paying special attertitovoth gendebased and sexus
violence;

c) Denying access to public support and services for a business enterprise that is i
with gross human rights abuses and refuses to cooperate in addressing the situatior

d) Ensuring that their current policiesggdislation, regulations and enforcement measures
effective in addressing the risk of business involvement in gross human rights abuse

The European Commission's support to responsible business practices in developing
countries is all the more relevant for companies investing or operating in fragile developing
countries, which face specific challenges in respect of human rights. One @irbiples
underlined in the Commission's Communicatidnstronger role of the private sector in
achieving inclusive and sustainable growth in developing countfiés' that specific

15 http://www.eib.org/attachments/strategies/environmental_and_social_practices_handbook_en.pdf
18 |bid
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approaches are required particularly for fragile and cordfietctedstates that are urgently in
need of jobs and economic opportunities to restore social cohesion, peace and political
stability.

Transparency in Specific Supply Chains

Building on the experience of the Kimberley process, the Extractive Industries Tramgpare
Initiative (EITI), the Forest Law Enforcement, Governance and Trade (FLEGT) and the EU
Timber Regulation, the Commission supports initiatives to further transparency throughout
the supply chain, including aspects of due diligence in different sedioesCommission
encourages use of the OECD Guidelines for multinational enterprises, and OECD's due
diligence guidance for responsible supply chains of minerals from ceaffiezited and high

risk areas.

In March 2014, ke Commission has proposed ¢8mprehensive EU supply chain initiative

for responsible sourcing of minerals originating in congiffected and highisk areas".

This aims to stop profits from trading minerals being used to fund armed conflicts and
support responsible sourcing by prating transparent supply chains of minerals (namely tin,
tantalum, tungsten and gold) originating from corféifected and highisk areas. This
should also improve the ability of EU operators to comply with existing frameworks and the
livelihood of lo@l communities dependent on mining activities.

A draft Regulatioff sets out an EU system of seHrtification for importers of tin, tantalum,
tungsten and gold which choose to import responsibly into the Union. The system is based on
the five steps ofOECD Due Diligence Guidance. To increase public accountability of
smelters and refiners, enhance supply chain transparency and facilitate responsible mineral
sourcing, it is also proposed to publish an annual list of EU and global 'responsible smelters
ard refiners'.

The proposed Regulation is accompanied by a joint Communitipi@senting the overall
integrated foreign policy approach on how to tackle the link between conflict and the trade of
minerals extracted in affected areas. The initiative pteposes a number of incentives to
encourage supply chain due diligence by EU companies, such as:

1 Public procurement incentives for companies selling products such as mobile phones,
printers and computers containing tin, tantalum, tungsten and gold;

1 Financial support targeting Small and Medium sized Enterprises (SMESs) to carry out
due diligence and for the OECD for capacity building and outreach activities;

9 Visible recognition for the efforts of EU companies who source responsibly from co
flict-affectedcountries or areas;

1 Policy dialogues and diplomatic outreach with governments in extraction, processing
and consuming countries to encourage a broader use of due diligence;

1 Raw materials diplomacy including in the context of msitikeholder due diligerc

initiatives;

Development cooperation with the countries concerned;

Support by EU Member States through their own policies and instruments.

= =4

7 http://ec.europa.eu/smartqulation/impact/planned_ia/docs/2013 trade 019 conflict_minerals_en.pdf
18Ccom(2014) 111
19 JOIN(2014) 8 final
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In parallel, the European Union continues to cooperate with and provide support to
developing country partners osustainable mining, geological knowledge and good
governance in natural resources management.

Financiad support is also foreseen ftte"EU Resour ce Transparency |
Development Cooperation Instrument 2GR0, in the Global Public @ds and Challenges
Programmé.

1.5 Ensuring policy coherence Guiding Principle 8-9-10)

Guiding Principle 8 States should ensure that governmental departments, agencies an
Statebased institutions that shape busi n¢
human rights obligations when fulfilling their respective mandates, including by prov
them with relevant information, training and support.

Guiding Principle 9.States should maintain adequate domestic policy space to mee|
human rights obligations when pursuing busiredated policy objectives with other Stat
or business enterpms, for instance through investment treaties or contracts.

Guiding Principle 10.States, when acting as members of multilateral institutions that

with business related issues, should:

a) Seek to ensure that those institutions neither restrain theyabflitheir member States
meet their duty to protect nor hinder business enterprises from respecting human rig

b) Encourage those institutions, within their respective mandates and capacities, to p
business respect for human rights and, whereestpd, to help States meet their duty
protect against human rights abuse by business enterprises, including through te
assistance, capacHyuilding and awarenessaising;

c) Draw on these Guiding Principles to promote shared understanding and el
international cooperation in the management of business and human rights challeng

1.5.1 Internal Policy Coherence
Institutional Procedures

Policy coherence on business and human rights within the EU is needed at different levels:
within different EU institutions; between those institutions; and between the EU and its
Member States. Within the Commission policy coherence is ensured through the collegial
decisionmaking process and procedurasd the clusters under the responsibility of the
HR/VP ard respective Commissioner$he European CSR Strategy was adopted by the
College of Commissioners and provides the basis for strategic policy coherence in all aspects
of CSR. Operational coordination on aspects of business and human rights is ensured via
interservice groups on CSR and on Human Rights. The Consultative Committee on CSR
brings together EU Member States under the chair of the Commission to consider issues
relevant to the CSR Strategy, including business and human rights.

EU Charter of Fundamental Rights

In line with Guiding Principle 8, the Commissionustensure that all EU actions, including
legislative proposals, comply with the Charter of Fundamental Rights of the European

20 https://ec.europa.eu/europeaid/sites/devco/filesapipe2014 201 Zannex_en.pdf
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Union 2! Naturally, this includes all EU actions and legislative proposals relating to business
activities. It presented in 2010 a AStrateqg)
Fundament al R ant publishbsyannualtyea refdst @0 monjpogress on the
enforcement of the Charter in areas where the Union has powers to act.

The Commission's policy on smart regulation also empbsishe assessment of the impact

of legislation and policies on fundamental rightin terms of concrete gdance of how to

take account of fundamental rights in impact assessments, the Commission adopted in 2011
its Operational Guidance framewbétkThese Guidelines make explicit refererioger alia,

to the UN Convention on the Rights of the Child and to tine @bnvention on Rights of
Persons with Disabilities, which the Union signed and ratified. Depending on the policy
context, the Commission may also need to take into account international customary law
when interpreting the rights set out in the Charter.

1.5.2 ExternalPolicy Coherence

Noted above, Article 21 TFEU states that "the Union shall define and pursue common
policies and actions, and shall work for a high degree ebpawation in all fields of
international rel at i o aml supporhderoocrdcyg, the rule of v ) Co
human rights and the principles of international la#8. previously outlined, the Action

Plans on Human Rights and Democracy constitute the main framework of reference for the
implementation of external policy acities in the area of human rights and aims to provide

for improved coherence and consistency between internal and external policies of the EU.

The COHOM Council Working Group actively cooperates with relevant geographic and
thematic Working Parties of thHéouncil, with the aim of mainstreaming human rights in all
aspects of EU external relations. Furthermore, COHOM engages with the Working Party on
Fundamental Rights, Citizens' Rights and Free Movement of Persons, FREMP, with a view to
further strengthenonp the coherence and consistency between the EU's internal and external
human rights policies.

Trade and nvestment

Impact assessments are carried out for Commission's proposals with significant economic,
social or environmental impacts, including the opening of trade and investment negotiations

with third countriesTh e Commi ssi onés 2010 Conmenotpadlicyat i on
states that fla common i nvest ment policy sh
objectives of the Union's external ac?®ion mc
By virtue of the Regulation 1219/2012, Member States can be aatthdny the Commission

to negotiate Bilateral Investment Treaties with third countries on condition, inter alia, that
such agreements are consistent "with the Uni
as elaborated in accordance with the genamalisions laid down in Chapter 1 of Title V of

the Treaty on European Union" (Article 9 (1)(c) of the Regulation), which include human
rights and fundamental freedoms.

2L With reference to Article 51 of the EU Charter, with reference to EU law in the field of application
22 COM(2010)573

2 COM(2010)543

24 SEC(2011) 567 final

% COM(2010)343
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The Commission's communication on "Trade, Growth and Developniaiibring trade ad
investment policy for those countries most in né&@anuary 2012) sets out explicitly to
ensure coherence between trade and investment and development pblieregurages
resposr;;sible business conduct, promotes CSR instruments and has been wiejchtaetber
States.

All recent Free Trade Agreements (FTAs) concluded by the EU with third countries (e.g.
Korea, Colombia/Peru, Central America, Georgia, Moldova, SingaporeEUWh€aribbean
Economic Partnership AgreemenEPA) include provisions on thpromotion of CSR, and
these have been addressed as part of their implementation, well as in otheelataede
meetings, such as the Efirkey subcommittee on Industry and Trade, and the-Ehile
Association Committee meeting.

Generalised Scheme of Reetnces

A new reformed Generalised Scheme of Preferences Regulation entered into force on the 1st
of January 201%.The Generalised Scheme of Preferences Plus (GSP+) is a key EU trade
policy instrument to promote human rights, labour rights, environmpratgction and good
governance in vulnerable developing countries. It provides unilateral, generous market access
to vulnerable developing countries that commit to ratify and effectively implement 27 core
international conventionamong which 7 UN Human ights Conventions and the 8 ILO
fundamental Conventions, which are also classified as human rights).

The EU ensures that GSP+ beneficiaries comply with their legal obligations under the GSP+
framework by a stringent and systematic GSP+ monitameghanism. The monitoring is

built on two intefrelated tools: thestorecard, summarsing the list of most salient issues
identified by the monitoring bodies (or any other accurate and reliable source) under the 27
Conventions and theGSP+ dialogu&, engaging with authorities in an open discussion on
actions (prioritisation and timing) to deal with those shortcomiiige.objective igo build a
relationship of cooperation with GSP+ countries and raise their awareness on the
shortcomings to implemerthose conventions, discuss difficelsi but also promote and
recognig progress.

The Commission will report every two years on the implementation record of GSP+
beneficiaries to the Council and the European Parliament, with the first report due on 1
Janary 2016.

Development policy

Regarding EWevelopment policythe EU has a legal commitment to Policy Coherence for
Development stemming from Article 208(@f the Treaty on the Functioning of the European

Unions t a t eT®he Wniorashall fake account of the objectives of development cooperation

in the policies that it I mpl ements which ar
more specific than overall coherence among all policies, as it implies avoiding that other
policies undermine the primary development objective of poverty eradication, and creating

26 COM (2012) 22 final of 27.1.2012ttp://trade.ec.europa.eu/doclib/docs/2012/january/tradoc_148992.EN.pdf
27 http://trade.ec.europa.eu/doclib/docs/2012/june/tradoc_ 148815.

28 http://ec.europa.eul/trade/policy/countrastregions/development/generalisschemeof-
preferences/index_en.htm
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synergies between other policies and the objectives of development policy.

The EU moved in 2014 towards a rigiased approach for its development policy on the
basis of the Commission Staff Working Document designing akomlx t o t hi s p

ur
right based approach, encompassing al/l hun

endorsed by the Council Conclusions of May 2014. This provided political impetls an
concrete guidance on how to integrate a ridfatsed approach into any development
programme or project along five working principles: applying all rights, participation and
access to the decision making process;aisarimination and equal access, sparency and
access to information.

This change of narrative and approach will apply to private sector development support and
strengthen the positive and paotive impact of development activities to promote and
protect Human Rights as a key elemensudtainable and inclusive growth. It represents also

a major EU input to the pestillennium Development Goals (MDG) debate and a concrete
step forward to further improve delivery and results on development.

In addition, the European Instrument for Demamy and Human Rights (EIDHR) entails the
specific commitment both in its legal basis and its objectives for-2024to promote and
protect (Article 2(xii) and 2(xiii)) Economic, social and cultural rights)uding theright to

an adequate standard ofihg and core labour standards and corporate social responsibility,
in particular through the implementation of the UN Guiding Principles on Business and
Human Rights. This work is supported in third countries by a comprehensive network of
EIDHR and HumarRights Focal Points in Delegations helping to transfer this commitment
into realities on the ground.

EU Member States in the European Council have called on the Commission to ensure that
social protection is included in policy dialogues with developmgntries and is underpinned

by principles of universality and inclusiveness, with particular attention to the most
vulnerable, excluded and disadvantaged people, for example women, children, persons with
disabilities and victims of HNAIDS?®

The Communicgon on'A stronger role of the private sector in achieving inclusive and
sustainable growth in developing countfi¥s(see section 2.1.1)romotes private sector
engagement aneksponsible business practices through EU development policy. Its action 10
recommendgpromoting international CSR guidelines and principles through policy dialogue
and development cooperation with partner countries, and enhanankgt reward for CSR

in public procurement and through promotion of sustainable consumption andtgmoduc

The Communication A Global Partnership for Poverty Eradication and Sustainable
Development after 201%'forms EU positions in preparation for the Third Financing for
Development Conference in Addis Ababa in July 2015 and the2B@stUN Summit in New
York in September 201%®n the Post 2015 Development Agenda (including the Sustainable
Development Goals)The gldal partnership needs to promote more effective and inclusive
forms of multistakeholder partnerships, operating at all leua®lving the private sector
and civil society, including social partnei$ should be based on the principles of shared
respongility, mutual accountability, respective capacity, human rights, good goverrthace,

29 http://www.consilium.europa.eu/decs/cms_data/docs/pressdata/EN/foraff/132875.pdf
30(COM(2014)263) of May 2014
31 (COM(2015)44) and its annex adopted on 5th February 2015
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rule of law, support for democratic institutions, inclusiveness;discrimination, and gender
equality.

The Communication recalls that each country needs an e#deiiyslative and regulatory
frameworkto achieve policy objectives, includirtyy providing fair and predictable legal
frameworksthat promote and protect human right$ie Communication also underlines the
need to mobilise the private sector as a key a@ctachievesustainable developmeand
poverty eradicationlt recalls EU efforts to facilitate private sector engagement, encourage
responsible investment and prodant in developing countries as well as sustainable
consumption, and to enhance market reward for CSR, including by promoting the uptake of
internationally agreed principles and guidelines, such as the UNGPs. It recommends in its
annex that the private sectshould further improve its contribution on protecting human
rights including through addressing labour conditions, health and safety at work, access to
social protection, voice, empowerment and gemdkated issues.

Human rights dialoguest bilaterd level and ceoperation with regional organisations

The EEAS also conducts regular human rigimsl otherdialogues with third countries.
Topics discussed are decided on a coubyrgountry and casby-case basis. In an
increasing number of cases, tlopit of business and human rigttasbeen included for
discussion and exchanges of experiences, in particular with couintriestin America
(Mexico, Brazil, PeruColombiaand Ecuador), Asia (China, Indonesia) and Africa (South
Africa). The EU Special Representative for Human Rights prioritises exchanging views and
sharing practices on business and human rights during his meetings with key partner
countries.

The EU promats a dialogue on business and human rightts regional organisations, such

as the African Union (AU) Dialogue has also recently begun with the Association of
Southeast Asian Nations (ASEAN). Following up on the November 2013fEthn Union

human rightslialogue, the two sides agreed to organise a joirAELEvent on business and
human rights. This event took place in Addis Ababa in the margins of the regional UN
conference on business and human rights in September 2014. The EU is working on the
practial follow-up to that event.

A similar approach of regional cooperation is currently being fostered withththe
Community of Latin American and Caribbean Stategl(AC) following the | EU-CELAC

Summit which took place irsantiage Chile, in January 2013The Heads of State and
Government expressed commitments in the Summit Declafationd also in their bi
regional Action Plan tenhance cooperation on CSR between the EU and CELAC regions
including by developinghational action plans on CSR. Since the Baoat Declaration two
seminars of senior officials have taken place in Brussels, in October 2013 and in September
2014, to exchange best practices and ways of cooperation to move the CSR agenda forward.
A further senior officials meeting took place in Co&&ain November 2014 with a view to
accelerating the development of CSR national action plans in CELAC countries and
preparing for thél EU-CELAC Summit in June 2015.

EU Delegations in third countries increasingly are called on to advise companies seeking to
do business in the countries in which they are situated. Training activities on business and

32 http://www.eeaguropa.eu/la/summits/docs/2013_santiago_summit_declaration_en.pdf
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human rights are organised for the benefit of officials working in rteevork of EU
delegations throughout the world.

The EU is actively engaged in support of the UN tracks to foster the implementation of the
UNGPSs. The EU has patrticipated at high level in all annual Forums on Business and Human
Rights in Geneva. The El$ supportive of the "Accountability and remedy" project initiated

by the UN Office of the High Commissioner for Human Rights, which aims to deliver
credible, workable guidance to States to enable a more consistent implementation of the
Guiding Principlesn the area of access to remedy.

The European Union, as an international organization, supported in 20T ohnéreux
Document on pertinent legal obligations and good practices for States related to operations
of private military and security companiesrishg armed conflict; which recalls existing
obligations and compiles good practices in this fiel@3 EUMS support the Montreux
Document. In December 2014, at the constitutional meeting of the Montreux Document
Forum, the EU was elected in the Group aefds of the Chair (Switzerland, International
Committee of the Red Cross) and is a member of the Working Group on the International
Code of Conduct Associatiagnlaunched in Geneva in September 2013. Furthermore, EU has
engaged in processes in the HumBmghts Council relating to the possible further
development of an international regulatory framework on the regulation, monitoring
oversight of private military and security companies.
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PILLAR 1I: CORPORATE RESPONSIBILITY TO RESPECTHUMAN RIGHTS

The second pillar of the UNGRntendswith the corporate responsibility to protect and
address human rights through their activiti@sving to the fact that the private sector is the
leading actor behind the second pillar, the role of theiean Union is limited in terms of
implementationNonethelessas demonstrated in both the first and third pillars, the European
Commission and European External Action Service (EEA8ye been proactive in
supporting activities that can facilitate tpeogress of responsible business conduct among
enterprisesegistered in the EopeanJnion.

In its 2011 Communication on Corporate Social Responsibility (CSR), the European Union
defined CSR as "the responsibility of enterprises towards their impasxaety">* Within

this context, the European Union understands thtdrgrises can have both positiveda
negative impacts on society. Any adverse effects rbesproperly understoodnd any
mitigated appropriatelyMeasures

While it fully endorses théJN Guding Principles on Business and Human Riglie
European Union's policy ooorporate social responsibility also recognises several other
internationally recognised frameworks and guidelines which can assist firms in mitigating
human and environmeaitrisks through their core business activities concurrently implement
Pillar 11 of the UNGPs.

The EU recognises the UN Global CompdnternationalOrganisation for Standardization
(ISO) 26000 Standard on Social Responsibility, limernational LabouOrganization (ILO)
Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy
(MNE Declaration)and the Organisation for Economic -©Operation and Development
(OECD) Guidelines for Multinational Enterprisestasls whichcan mobilise responsibility

in the core business activities of enterpridéthile diverse, the fundamentahses of these
tools/initiatives are to boost responsibland sustainablé businessonduct The EU views
these tools as support for businegeemddressing the UNGPs.

The European Union will continue efforts in strengthening actions which European
enterprises can deploy in their efforts of tackling Pillar 1l of the UN Guiding Principles on
Business and Human Rights.

3COM(2011)681 of 25/10/201http://ec.europa.eu/enterprise/policies/sustainbbiness/files/csr/new
csr/act_en.pdf
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PILLAR IlI: ACCESS TOREMEDY

As regard EU policy on access to justice the establishment of a comprehensive EU Justice
Policy has played a major role in enforcing the common values in particular concerning
fundamental rights, equality and the rule of law, upon whieh EU is founded and in
underpinning economic growth. It has promoted the adoption of rules facilitating the life of
citizens and ensuring that all people can be confident that their rights would be protected
throughout the EU.

The State's duty to proteis weakened if appropriate means are not available to investigate,
punish and redress busingstated human rights when abuses do occur. The third pillar of
the UNGPs specifies that the state is responsible to ensure access to remedy through judicial,
norjudicial, administrative and legislative means as well as the corporate responsibility to
prevent and remediate any infringement of human rights that they contribute to. The
Foundation Principle for this pillar states that:

Guiding Principle25. Aspart of their duty to protect against busingstated human rights
abuse, States must take appropriate steps to ensure, through judicial, administrative,
legislative or other appropriate means, that when such abuses occur within their territory
and/or junisdiction those affected have access to effective remedy.

This is backed up by operational principles relating to:
1 judicial remedies (GP26),
1 nonjudicial remedies (GP230)
1 effective criteria for such nejudicial grievance mechanisms (GP31).

These ag taken in turn in the rest of this section.

3.1 Judicial remedies

Guiding Principle26. States should take appropriate steps to ensure the effectiveness qf
domestic judicial mechanisms when addressing busneésed human rights abuses,
including considering ways to reduce legal, practical and other relevant barriers that cquld
lead to a @nial of access to remedy.

The European Commission and EU Member States are significant players in the development
of a comprehensive system ensuring effective remedy for busilassd human rights
abuses across the European Union. In line witlickerd7 of the EU Charter of Fundamental
Rights and consistent with Aectes 81 and 82 TFEU, the Commission supports the
establishment of an EU policy in the area of access to justice which aims at building a
consistent body of law, which includes rules gousgnissues of jurisdiction and the
recognition and enforcement of judicial decisions in civil and commercial matters, the
applicable law, as well as judicial assistance in ebmgder situations. Outside of these areas,

EU Member States remain competetr fensuring effective remedies for victims of
corporaterelated human rights harm.

In line with the UNGPsthe EU has focused its recent efforts to ensure that EU judiciary

systems are made simpler and more effective for the protection of human rigbt$oster
the right to an effective remedy before a court.
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The Communication A' Global Partnership for Poverty Eradication and Sustainable
Development after 201%'notes that simple, transparent and stable rules and institutions,
backed up by functioningistice and disputeesolution systems are crucial elements for an
inclusive and conducive business environment and to promote sustainable investments.

3.1.1 Civil Justice

When it comes to fostering access to judicial remedies in civil and commeatiars, the

EU has developed a functioning system of mutual recognition between EU Member States.
The EU's legal framework lays down clear rules on the recognition and enforcement of
judgments between EU Member States. This legal framework is backedhupules which
allocate jurisdiction as well as applicable law between EU Member States, and which set
certain mandatory standards of procedural law to be applied across the EU.

Applicable jurisdiction: Brussels | Regulation

The socalled "Brussels | Regation"* establishes rules regulating the allocation of
jurisdiction in civil or commercial disputes of cross border nature, including civil liability
disputes concerning the violation of human rights. The Regulation ensures that judgements
are recognisednd enforced among EU Member States.

According to the Regulation, a person domiciled in an EU Member State can generally be
sued in the courts of that Member State (Ayt.This means that transnational corporations, if
they commit human rights violats, can be sued before the courts of the EU Member State
where the company has its seat, central administration or principal place of business (Article
63 defines the domicile of companies), even for violations of human rights committed outside
the EU. Tle definition of the domicile of the company in Articl8 B quite extensive thus
giving broad possibilities to sue companies before the European douressample, in a
situation wherghe company's seat is not located in an EU Member Stdatéhe compny
nevertheless has itentral administration is within an EU Member State.

Alternatively, a claim against an EU domiciled company could be brought:

9 in disputes relating to tort or narontractual obligationsthe national courts of a
Member State afhe place where the harmful event occurred; or

1 in disputes related to contractual obligations, before the courts of the place of perfo
mance of the contractual obligation in question.

The Brussels | Regulation prevents (within its scope of application) national courts from
applying theforum non conveniensoctrine®®. In fact, the European Court of Justice
clarified®” that Art. 4 of the Brussels | Regulation precludes a national cous bfember

3 (COM(2015)44)

% Regulation No. 1215/2012/EU of 12 12 2012 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters.@sL0 January 2015, this Regulation replaced Regulation No
44/2001/EC on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters.
% The forum norconveniens doctrine allows, where it is applied, courts to prevesedrean moving forward

in the jurisdiction in which it is filed on the basis that another jurisdiction is ostensibly more convenient for the
parties and witnesses.

*In its judgement Owusu v. N.B. Jackson Cas28T/02 concerning the Brussels | Conventifime Brussels |
Regulation (44/2001/EC) supersedes the Brussels Convention of 1968, which was applicable between the EU
countries before the Regulation entered into force. The Convention continues to apply with respect to those
territories of EU countriesat fall within its territorial scope and that are excluded from the Regulation pursuant
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State from declining the jurisdiction conferred on it on the ground that a court of a third State
would be a more appropriate forum for the trial of the action, even if the jurisdiction of no
other Member State is in issue or the proceedings haveonnecting factors to any other
Member State.

Thus, the Brussels | Regulation ensures access to the courts of EU Member States in actions
against (parent) companies domiciled in the Union. The Regulation does not regulate
international jurisdiction fonational courts of the Member States over defendants domiciled

in third states (e.g. third state subsidiaries of Union companies) except for limited exceptions
concerning claims brought by consumers and employees and some other claims where the
domicile of the defendant is irrelevant (e.g. claims falling under exclusive jurisdiction).
Jurisdictionin such cases is determined by the domestic law of the Member $MataE£U

Member States provide for jurisdiction of their courts over third state defendlaerssome
connection to the Member State concerned exists, for instance when the defendant company
hasassets within that Member State or on the badisrafn necessitatiaules.

The extension of jurisdictional rules of the Brussels | regulation to third State defendants was
recently discussed in the Union within the framework of the recast dothmer Brussels |
Regulation(i.e.: Regulation 44/2001)n fact, in its proposal 02010 for a recast of the
Brussels | Regulation, the Commission proposed first to unify all international jurisdiction
rules in the Member States (as a result, access to the European courts would have been
ensured in civil and commercial disputes even é&f defendant is domiciled in a third State,
insofar as there is a link with the European Union) and, second, to establish a necessity forum
(forum necessitad) which would allow claims to be brought before the courts of the Member
States in situations wheethere would be a risk of denial of justice if no access to court were
foreseen in the EU. The Commission also proposed an additional jurisdiction rule for disputes
involving third State defendants, namely, the jurisdiction based on the presence of the
defendant's assets in the Union subject to certain conditions. This proposal was not supported,
however, by the Council and the European Parliament. Regulation 1215/2012 therefore does
not contain a fully harmonised jurisdictional regime (except for thefiverieconsumers and
employees) nor does it contain a necessity forum as proposed by the Commission.

The applicable law: Romleand Romdl Regulation

When a court in a Member State has jurisdiction in a case with almyodsr element, it has

to deternme which country's law is applicable to the dispute. The respective rules have been
harmonised at EU level by the Rome | Regulation for contractual obligitioand by the
Rome Il Regulation for negontractual obligations (also referred to as tortdadicts)>

The Rome | Regulation can be relevant whenever corporate human rights violations occur
vis-&vis parties with whona European parent corporation or a third country subsidiary has a
contractual relationship, for example issippliers The Regulation generally allows the
parties to choose the applicable law. In the absence of choice, it prescribes the applicable law
of the country where the party required to effect specific performance under the contract has

to Article 299 of the Treaty establishing the European Community (now Article 355 of the Treaty on the
Functioning of the European Union).

8 Regulation (EC) No 593/2@00f the European Parliament and of the Council of 17 June 2008 on the law
applicable to contractual obligations

39 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to noitontractual obligation
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its habitual residence. Thican be the law of a third country. Irrespective of the applicable
law in a given dispute, the court will be able to apply the overriding mandatory provisions of
the law of the forumSpecial rules also exist to protect employees under the Regulation.

With regard to tort, according to the general rules of the Rome Il Regulation, the applicable
law is that of the country where the damage occurred. In the case of corporate human rights
violations this rule could lead to application of the substantive ldwisecthird State which

would thengovern the establishment lidbility, damages, the limitation periods, etc.

The Rome Il Regulation builds in certain safeguards which adeptions to the obligation

to apply foreign law when it is necessary to ¢aknto account considerations of public
interest. Under the Regulation courts can refuse to apply a provision of a foreign law on the
grounds that the result of such application would be incompatible with their public policy.
This may be the cader exampe if the foreign law legitimises manifest breaches of human
rights. The ECJ has already developed clear guidelines on the concept of public policy under
the EU civil justice instrumentparticularly in the framework of the Brussels | Regulation.
The Romdl Regulation also allowsot applyingforeign law when certain provisions in the
forum State are of an overriding mandatory nature, which means that the forum State will
apply such provisions irrespective of the law otherwise applicable to theombracual
obligations at issue.

The above instruments are limited to determining which law applies. They do not regulate the
content of the applicable law. As a result, Finally, the legal liability as such of parent
companies for the actions of a subsidiapynpany, which is an issue of substantive liability
laws, which is not governed by EU but by national laws.

Collective redress

Collective redress mechanisms could potentially decrease the costs of litigation for victims of
human rights infringements. AU level, the Commission adopted a Recommendation on
collective redres, which establishes common principles on collective redress for ensuring
effective access to justice against violations of rights granted under EU law. The
Recommendation requires EUelhber States to establish collective redress mechanisms and
implement these principles by July 2015.

In this context, it should be noted that Lithuania, FraBetgiumand United Kingdonhave
recently adopted new legislation in the field of collectieslress The Netherlands is
considering introducing judicial compensatory collective redress in its national system. The
Commission will carefully assess Member States' measures to ensure that the objectives of
the Recommendation are fully met, and deteemioy July 2017, if any further action,
including legislative measures, is needed.

Application of legal aid in crosborder disputes

As regards the costs involved in cross border disputes, Directive 2003/8/EC on legal aid
ensures that persons who lack sufficient resources are granted legal aid where this is

40 Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory
collective redress mechanisms in the Member States concerning violations of rights granted under Union Law,
0J L 201, 26.07.2013, p. 60.
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necessary for them to pursue their claim and ensure their access to justidirettiee
applies to persons domiciled or habitually resident in a Member State, irrespective of whether
they are an EU citizen or third country national. It does not apply to third country residents
which may, however, be covered by other internatiamgttuments. Legal aid in the sense of

the Directive includes prhtigation advice and legal assistance and representation in court, as
well as an exemption from the cost of proceedings. It notably covers costs related to the
crossborder nature of the gsite.

3.1.2 Criminal justice

While specific legislation with regard to businestated human rights abuses is not in place,
legislative acts concerning the financial sector were adopted, which cant@ralia the
fight against crimes in the financial sector, fraud and the protection of the euro.

Minimum Rules and Mutual Recognition in Cross border Criminal Matters

The Lisbon Treaty provides a specific legal basis to adopt criminal legislation at an EU level.
The Council and the European Parliament may adopt legislation in the area of procedural
criminal law and substantive criminal law respectively.

More concretely, the Treaty stipulates in Art. 82 that the Europedegidators may
establish minimum rulego the extent necessary to facilitate mutual recognition of
judgements and judicial decisions, as well as police and judicial cooperation in criminal
matters that have a crebsrder dimension. So far, based on this legal basis, legislation was
adopted onthe mutual admissibility of evidence between Member States, the rights of
individuals in criminal proceedings, or the rights of victims. In the future, this scope may be
extended if the EU Council wishes to identify other aspects of criminal procedure for
approximation.

Art. 83, on the other hand, concerns the regulation of substantive criminal law, and states that
the EU Council and the European Parliament may establish minimum rules on the definition
of criminal offences and sanctions in the area ofi@darly serious crimes with a cress
border dimension. This concerns terrorism, trafficking in human beings and sexual
exploitation of women and children, drugs and arms trafficking, money laundering,
corruption, counterfeiting of means of payment, cormputime and organised crime. Here,

too, the EU Council may identify in the future other areas of crime where EU legislation is
necessary, in accordance with the criteria laid down in Ar§183

In addition, Article 83(2) allows the establishment of firmum rules with regard to the
definition of criminal offences and sanctions if the approximation of criminal laws and
regulations of the Member States proves essential to ensure the effective implementation of a
Union policy in an area which has been sgbjto a harmonisation measure." This clause
does not list specific crimes, but makes the fulfilment of certain legal criteria a precondition
for the adoption of criminal law measures at EU level. There are a number of policy areas
which have been harmoeid and where it has been established that criminal law measures at
EU level are required. This concerns notably measures to fight serious damaging practices
and illegal profits in some economic sectors in order to protect activities of legitimate
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businesse and safeguard the interest of taxpayers.

In the field of the protection of the Union's financial interests, the EU can establish a
European Public Prosecutor's Office responsible for the investigation, prosecution and
bringing to judgment of perpetratof, and accomplices in, offences against the Union's
financial interest§?

Until now, the legislative activities based on these new provisions in the Lisbon Treaty
focused on the following aspects:

Strengthening the rights of suspects and accusethnmal proceedings;
Improving the protection of citizens;

Fighting financial crime; and

Supporting the fight against organised crime and terrorism.

E R

Liability of Legal Persons for Offenses in the EU

A study for the Commission in 2012 concluded that the EU should encourage its Member
States to make sure that a form of liabilitynot necessarily criminal liability for legal
persons is possible.

There have been already instruments at EU level dwatie Member States to ensure the
liability of legal persons, such as the Second Protocol of the Convention on the protection of
the Communities' financial interests of 1997his foresees that Member States ensure that
legal persons held liable are psimed by effective, proportionate and dissuasive sanctions,
which may be in the form of criminal or namiminal fines and may include also other
sanctions. Similar provisions exist in the area of environmental law.

Mutual Recognition of Decisions and Juagnts

In the area of Criminal Procedural Law, several measures have been taken to facilitate the
mutual recognition of decisions and judgments. These aim to combat serioubaroes

crime, which may include crimes perpetrated by business enfifieasures include the
European Arrest Warrant, the European Investigation Order, the Framework Decision on the
Mutual Recognition of Financial Penalties, and the Framework Decision on the application of
Mutual Recognition to Confiscation Orders (2086Many of these instruments contain
remedies provisions to protect the fundamental rights of the suspected/accused person.

Protection of Procedural Rights

The European Commission attaches great importance to the respect of the procedural rights
for suspectand accused persons in all EU Member States. Concrete measures with a view to
guaranteeing the right to a fair trial in criminal proceedings have already been taken,
including the adoption of three Directives on the right to interpretation and tran$lation

“I Directive 2014/3/EU of 16 April 2014 on crinmial sanctions for market abys2J L 173/179 of 12 June
2014.

42 COM(2013) 534 final

0J C 221, 19.7.1997, p. 12

4 Council Framework Decision 2006/783/JHA of 6 October 2006, OJ L 328 of 24.11.200B3 p59

“5 Directive 2010/64FU of 20 October 2010, OJ L 280 of 26.10.2010,i7. 1
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the right to informatioff and on the right of access to a laviyan criminal proceedings.

The Commission expects that these Directives will strengthen the protection of procedural
rights in the Member States, and will be closely following thepl@mentation. Moreover a
package of proposafsfor further measures, concerning in particular the right to provisional
legal aid for persons deprived of liberty, procedural safeguards for children, and on the
guarantee of the presumption of innocence, praposed by the Commission in November
2013.

Protection of Victims' Rights

The Victims Directive’® ensures that victims receive appropriate information, support and
protection and are able to participate in criminal proceedings. The Directive is to be
transposed in EU Member States by 16 November 2015.

The Directive applies to all victims of crime. 'Victim' is defined as a natural person who has
suffered harm, including physical, mental or emotional harm or economic loss which was
directly caused by ariinal offence. Also family members of a person whose death was
directly caused by a criminal offence and who have suffered harm as a result of that person's
death is defined as a 'victim' under the Directive.

The Victims Directive applies in relation twiminal offences committed in the Union and to
criminal proceedings that take place in the Union. However, its aim is not to criminalise
certain acts or behaviours in the Member States. Thus, whether the Directive will apply and
def i ne as raonwho has beemadvictem ofpspecific conducts depends on whether
such acts are criminalised and prosecutable under national law.

In this situation, national rules on jurisdiction have to be examined, notably the application of

the active personalityrinciple ("nationality” rules applicable to legal persons such as
companies and corporations). Consequently, the Directive also confers rights on victims of
extraterritorial offences who will become involved in criminal proceedings, which take place

within the Member States. Moreover, the application of the Directive in @isoriminatory
manner also applies to a victimdbs residence
set out in this Directive are not made conditional on the victim haviraj fegidence status

on their territory or on the victimbés citize

The Victims' Directive does not harmonise national rules on remedies or appeals.
Nevertheless it provides for a right to victims to have a decision not to prosecateeavin
case the criminal proceedings takes place in the Uflion.

Issue and sectespecific policies of relevance to corporatdated access to remedies

“° Directive 2012/13/EU of 22 May 2012, OJ L 280 of 26.10.2010ji p. 1

“" Directive 2013/48/EU of 22 October 2013 on the right of access to a lawyer in criminal proceedings and in
European arrest warrant proceedings, and on the right to have a third party informed upon deprivation of liberty
and to communicate with third persoand with consular authorities while deprived of liberty, OJ L 294 of
6.11.2013, p.412.

482012/29/EU of 25.10.2012Directive establishing minimum standards on the rights, support and protection

of victims of crime

“‘Following directive 2011/36/EU vitths of trafficking in human beings are entitled to unconditional access to
assistance, support and protection.
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In certain policy areas as well as sedpecific policies, the Commission adopted further
reaching measures to ensure that victims of corpoeddted harm have access to judicial
remediesFor instance, in terms afafficking in human beingsan important legal provision

in relation to the responsibility of businesses is Article 5 in theteafficking Directive
(2011/36/EU) clearly stipulates that Member States shall take the necessary measures to
ensure that legal persons can be held liable for the offense of trafficking in human beings.

The Employer SanctiorDirective forbids the emplgment of irregularly staying third
country nationals anestablishes minimum standards across the Efihancial and criminal
sanctions and measures against employis violate this prohibitionUnder the Directive,
before recruiting a thirdountry nabnal, employers are required to cheifkthey are
authorised to stay, and to notify the relevant national authoritye start of a working
relationship; enployers who complwith these obligations in good faidannot be held liable

if it turns out that a thirdountry national produced a forged document and was not entitled
to stay and work in thEU. As many irregularlystaying migrants work in private households,
the Directive also applies to private individuals as employers.

The BEnployers Sanction Directive also provides for criminal sanctions for the employers of
illegal third country nationals who use work or services from these persons with the
knowledge that they are victims of trafficking.

The Employers' Sanctions Directigeants some rights to and facilitates access to justice for
irregular migrants. Member States have to ensure that employers who hire irregular migrants
are liable to pay any outstanding remuneration to them, even after they have left the EU;
moreover, Memér States are bound to establish an effective mechanism allowing irregular
migrants to lodge complaints against employers, either directly or through third parties, such
as trade unions or other relevant associations.

Personal data protectios a fundametal right in Europe, enshrined in Article 8 of the EU
Charter of Fundamental Rights of the European Union, as well as in Article 16(1) of the
Treaty on the Functioning of the European Union and needs to be protected accordingly.
Based on this new legal $ia, the Commission developed a modernised and comprehensive
approach to data protection and the free movement of personal data, also covering police and
judicial cooperation in judicial mattérs

The rapid pace of technological change and globalisa@sprofoundly transformed the way

in which an eveincreasing volume of personal data is collected, accessed, used and
transferred. In this new digital environment, individuals have the right to enjoy effective
control over their personal information. Thered, a high level of data protection is crucial to
enhance trust in online services and to fulfil the potential of the digital economy, thereby
encouraging economic growth and the competitiveness of EU industries.

Consequently, in January 2012 the Eurap€ammission proposed a strong and consistent
legislative framework across Union policies, enhancing individuals' rights and the Single
Market dimension of data protection. The personal data protection reform proposals consist

*02009/52/EC of 18.6.2009Directive providing for minimum standards on sanctions and measures against
employers of illegally staying thirdourtry nationals

*1 Specific rules for processing by Member States in the area of Common Foreign and Security Policy shall be
laid down by a Council Decision based on Article 39 TEU.
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of two legislative instrumestin a package: a Regulatidn setting out the general EU
framework for data protection; and a Directi#®r police and criminal justice authorities.

The reform sets out to put individuals in control of their own personal data, on the basis that
this will benefit all stakeholders: individuals, businesses and regulators. The reform explicitly
sets out the "right to be forgotten" as well as provisions on data portability. Both the EU's
Data Protection Directivéand the EU data protection reform propoSaisquire Member
States to lay down the right of every person to a judicial remedy for any breach of the rights
guaranteed under these instruments. Supervisory authorities will be able to apply effective
sanctions that can reach as much as 2% of the globabbturnover of a company.

Companies based outside the EU, offering goods or services in the EU or monitoring
behaviour of citizens, will also have to apply the new EU data protection rules.

3.2 Nonjudicial remedies

Guiding Principle 27 States should provide effective and appropriate-juaiicial grievance
mechanisms, alongside judicial mechanisms, as part of a comprehensivieastdesyster
for the remedy of businesslated human rights abuse.

Guiding Principle 28 States should caider ways to facilitate access to effective -&bate
based grievance mechanisms dealing with busireated human rights harms.

Guiding Principle 29.To make it possible for grievances to be addressed early
remediated directly, business enterpsisshould establish or participate in effect
operationatlevel grievance mechanisms for individuals and communities who m:
adversely impacted.

Guiding Principle 30Industry, multistakeholder and other collaborative initiatives that
based on repect for human rightgelated standards should ensure that effective grievg
mechanisms are available.

Guiding Principle 31.In order to ensure their effectiveness, fodicial grievance
mechanisms, both State based and 8&tatebased, should be:

a) Legitimate: enabling trust from the stakeholder groups for whose use they are int
and being accountable for the fair conduct of grievance processes;

b) Accessible: being known to all stakeholder groups for whose use they are intend
providingadequate assistance for those who may face particular barriers to access;

c) Predictable: providing a clear and known procedure with an indicative timeframe for
stage, and clarity on the types of process and outcome available and means of mo
implementation;

d) Equitable: seeking to ensure that aggrieved parties have reasonable access to so
information, advice and expertise necessary to engage in a grievance process

%2 proposal for a Regulation on the protection of individuals with regatietprocessing of personal data and

on the free movement of such data (Gener al Data Prot e
>3 Proposal for a Directive on the protection of individuals with regard to the processing of personal data by

competent authorés for the purposes of prevention, investigation, detection or prosecution of criminal offences

or the execution of criminal penalties, and the free
> 95/46/EC

* http://ec.europa.eu/justice/dgeotection/
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informed and respectful terms;

e) Transparent: keeping parties gogrievance informed about its progress, and provid
sufficient i nformation about the mec
effectiveness and meet any public interest at stake;

f) Rightscompatible: ensuring that outcomes and remedies aceotd internationally
recognised human rights;

g) A source of continuous learning: drawing on relevant measures to identify lessd
improving the mechanism and preventing future grievances and harms;

Operationatlevel mechanisms should also be:
Basedon engagement and dialogue: consulting the stakeholder groups for whose u

are intended on their design and performance, and focusing on dialogue as the m
address and resolve grievances.

Operational nofudicial remedy mechanisms can beeeffive and in some cases preferable,

for example providing earigtage recourse and resolution. But such mechanisms tend to be
more effective if backed up by the possibility of judicial mechanisms. Such mechanisms can
be based on mediation (such as viaidvatl Contact points under the OECD Guidelines) or
adjudication (such as governmeann complaints offices), but in all cases should meet the
criteria set out in GP31. Care is needed to ensure that there are no practical or procedural
barriers to access rfaonjudicial remedies for legitimate cases, and that access for more
vulnerable groups is balanced.

This report cannot provide an overview of the state of play in respect of operational level and
collaborative initiatives (GP 29 & 30) as these are nihiv the remit of the European
institutions®, however some initiatives are relevant in relation to diaged nosudicial
mechanisms and state support for access tebtaebased grievance mechanisms.

EU law promotes the use of mediation in crbesder disputes by obliging EU Member

States to grant the parties certain procedural guarantees and to ensure that the agreement
resulting from mediation can be made enforceXblewhile this obligation is limited to
disputes involving both parties domiciléd different Member States, some Member States

have transposed part of the rules in a broader way, thus covering cases involving parties from
third countries.

OECD National ContactPoints

The European Commission takes part in the work of the OECD, but does not have the right to
vote on decisions or recommendations presented before the OECD Council for adoption.
Within the remit of this work, the European Commission actively contributesiio en the

OECD guidelines for multinational enterprises, under which theaed national contact

5 Recent work has been conducted in this area by CSR Europe
http://www.csreurope.org/sites/default/files/Report%20Summary
%20Management%200f%20Complaints%20assesstifinal%20Dec%202013.pdf

" See Mediation Directive 2008/52/EC which seeks to facilitatess to alternative dispute resolution and to
promote the amicable settlement of disputes, particularly through the use of mediation. Essentially, the Directive
requires Member States to establish a procedure whereby an agreement reached throughcaadatimade
enforceable by a court. The Directive applies to disputes where both parties are domiciled in different Member
States but at least part of the rules have been transposed without that restriction by many Member States.
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points (NCPs}® are set up by adhering governments. Their main role is to undertake
promotional activities, handling enquiries and contributing to the ugsnol of issues that

arise from the alleged nevbservance of the guidelines in specific instances.

To ensure that al/l NCPs operate in a compar a
is used. NCPs report to the OECD Investment Committee andargguoieet to share their
experiences. The Guidelines are the only govermnibpacked international instrument on
responsible business conduct with a bimlgrievance mechanisinspecific instances. Under

this mechanism, NCPs are tasked to provide a phatfior discussion and assistance to
stakeholders to help find a resolution for issues arising from the allegedbservance of

the Guidelines. While the European Commission does not have an operational NCP function,
and leaves action in this area to twmpetence of the Member States (including on specific
instances, parallel proceedings and related aspects), it encourages coordination among their
NCPs, including concerning their working practices and monitoring, as a way to further
strengthen the effiency of the implementation of the guidelines.

Information on Access to Justice

The European Commission -fands the organisation of a series of events dedicated to
Access to Justice in Business and Human Ritintaugh its civil justice programmé&.he

events took place in Paris, London, Berlin and Brussels between June and November 2014.
The aim is to raise awareness of the issue and to gain an understanding of the legal and
institutional frameworks pertaining to civil justice in business and huights.

CONCLUSIONS & NEXT STEPS

The UN Guiding Principles on Business and HunRights remain the most practical,
widely-endorsed and wideanging approach to preventing and redressing busre&ged

human rights abuses. The UNGPs reflect decadsteafly progresand development, and
efforts undertaken since June 2011 to implement them demonstrate that the process is
advancing.

This report sets out the state of progress within the European Union. It shows that much has
already been achieved at EU level in terms of implementing the UNGPs on business and
human rights, given the limits of the EU's competencies in this field. ThitaigB Member

States and its institutions, the EU is widely seen as leading by example in business and
human rights and in corporate social responsibility. The repmg so serve as amportant
reference point for the development of future actionshen dontext of the revision of the
European CSR Strategy.

As far asthe external dimension of EU activities concernegdattention to the issue of
business and human rights has grown considerably since the adoption of the Action Plan
Human Rights and &nocracyin 2012 which has beerentralin promoting and better
coordinatingactions taken ithis field. Issues in relation tbusiness and humaights have

been increasingly raised with a number of third parties in the context of EU human rights
dialogues, focusing on the exchange of good practices. Furthermore, a new regulation for
comprehensive supply chain management in minerals sourcing is cuteirgdydrafted.

Other initiatives taken include the introduction of respect for human rag@srecodition

for EU support for the private sector, enhandesdlosure and reporting obligations for large

%8 http://www.oecd.org/corporate/mne/ncps.htm
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companies,private sector partnerships between busigsand NGOs, as well ahe
inclusion of CSR clauseand impact assessmentdrade and investment negotiations.

The Peer Review of national action plans for CSR was a useful and successful exercise,
leading to the publication of a Compendium in Seften?014'’ Some Member States have
requested that the Commission shodédelop a peer review mechanism to assist EU MS in
the developmentf NAPson business and human rights

Due diligence is one of the guiding themes of the UNGPs, and has potential to ensure
effective responsible supply chain management. Several recent EU Regulations and
Directives set out due diligence requirements: for example the proposed Conflict Minerals
Regulation, the Notrinancial Reporting Directive, the Data Protection Regulation and the
Timber Regulation. An analysis of these experiences, and their practical application, would
help identify good ideas and allow some general recommendations to Hepeevéor
application in other areas, whilst bearing in mind that sectors and markets have many specific
characteristics and require tailored approaches.

Owing to human resources, fundin@gnd the vast reach of industry and sectahg
Commissioncannotactively support responsible supplyaah projects in all sectors and
markets However,it canactively encourage actors key sectorsto build on the experience
achieved inprojecs supported in othesectorsand facilitate the sharing of good practice
Member States and the private sestoouldalso play an active role here.

A first analyss showshe existence adomepractical problems with access to justice in cases

of business related human rights abuses and to identify rem&édesurrent frarawork of
judicial means for access to remedies is comprehensive and even allows, within certain
parameters, extrgerritorial access to remedies for victims of corporatated harm.
However, there remains a certain dichotomy between actions againstniesnpéh a seat
domiciled in the EU (for which jurisdiction is regulated at EU level) and actions against
companies with domicile outside the EU (for which jurisdiction is regulated at national level).
Any changes to this legal framework will require #lingness from the cdegislators to take

this forward.

EU Member Statesan prosecutperpetrators registered in the EU face prosecution even if
they commit their crimes outside the Union (e.g. businelsded human rights abuse). In
such cases MembeBtatescan recur toavailable national and international instruments
(including bilateral or multilateral treaties on extradition, mutual assistance or a transfer of
the proceedings), cooperation with third countries and international organisationssgith a

to combating this abuse. In EU development cooperation work, strengthening judicial
systems for access to remedias also play a role

Moreover, EUMember Statesan pursuelialogue and communication with countries outside
the Union in order to bable to prosecute perpetrators, under the relevant national legislation.
Member Stateshouldensure that legal persons are held liable for offences committed within
the EU. This liability does not need to be criminal liability in nature; however it rteduoks
effective, proportionate and dissuasive.

As regards the EU's external policy, increased efforts need to be undertaken in the future. The

9 COHOM meeting on the Action Plan for Human Rights & Democrac2®05.2015.
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proposed new Action Plan on Human Rights and Democracy attributes increasing importance
to the issue dbusiness and human rights. It suggests future actions to raise further awareness
of the UNGPs in the EU's external action and to strengthen the role and expertise of EU
delegation with respect to business and human rights. Moreover, it sets the olgective
including references to internationally agreed CSR instruments, for instance with regard to
the UNGPs, in EU trade and investment agreements.

The EUneeds to continuigs engagement within the UN framework in order to promote and
support the proper inpmentation of the UNGPs and in this respect shaendourage all
partiesinvolvedto step up or maintain thaurrentefforts and engagement

The UN Working Group on Human Rights and Transnational Corporations and other
Enterprises is currently settingp a network of best practice sharing between prosecutors
working on gross human rights violations through companies.cthikl be a very practical

and effective way to raise awareness and promote expertise in applying existing law.

There are ways to ncreasenonjudicial access to remedies, for example by promoting
companybased grievance mechanisms or providing a mediation role in conflicts. The EU
delegationscan play arole in this (for example in providing information and guidance on
access to remedies). More generally there is scope for mutual learning on effective
approaches to negudicial remedies in line with the criteria set out in UNGP 31. Through its
work, theEuropean Commissioservicesto promote,strengthen and implement the UNGPs
through its reach on both business and human rights and responsible businessicdinduct
with the European CSR Strategy
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ANNEX - OVERVIEW OF ACTIONS AND POLICIES RELEVANT TO THE | MPLEMENTATION OF THE UN GUIDING PRINCIPLES
ON BUSINESS ANDHUMAN RIGHTS

Pillar 1: THE STATE DUTY TO PROTECT HUMAN RIGHTS

Foundational Principles (principles 12)

Principle

EU or Member State
competence?

What do we do already?

1. States must protect against
human rights abuse within their
territory and/or jurisdiction by
third parties, including business
enterprises. This requires
taking appropriate steps to
prevent, investigate, punish and
redress such abuse through
effective policies, legislation,
regulations and adjudication.

Legal obligation is on Member
States. But some areas in whicl
MS should act to meet obligatior
are EU competence or shared
competence.

The European CSR Strgte(Communication of 2011) invites MS to
develop National Action Plans for the implementation of the UNGH
by the end of 2012.

A peer review process has taken place of national CSR policies, W
included a dimension related to the UNGPA. compendiunof EU
Member States' policies on CSR was produced at the end of the
review in October 2014, which included information on business &
human rights.

Projects aiming at promotion, respect and protection of fundamen
rights, including training autities, will be supported under the Justic
and Rights, Equality and Citizenship Programme in the new fundir
period ( 20142020)

The2007%2013 Fundamental Rights and Citizenship Programme
included the policy priority to support financially projects aighat
training of EU legal practitioners, including lawyers, prosecutors a
judges, on fundamental rights. The 2¥13 Criminal Justice
Programme cdinanced judicial training activities.
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In addition, training of legal practitioners in the field of den
equality, antidiscrimination and on the UN Convention on the Righ
of Persons with Disabilities was further supported through the
PROGRESS programme 20Q013.

2. States should set out clearly
the expectation that all business
enterprisesdomiciled in their
territory and/or jurisdiction
respect human rights
throughout their operations.

MS and EU

The2011CSR Communication states the expectation of the
Commission that all enterprises should respect human rights in
accordance with the UNGPs

The modern understanding of CSR presented in the communicati
explicitly refers to the integration of human rights into business
operations and strategy.

The Commission plans to collect and publish information on the p
commitments of large compis to take account of global CSR
guidelines and principles, which could have a dimension related t¢
/ UNGPs.

Under the proposed Regulation on data proteiocompanies based
outside the EU, offering goods or services in the EU or monitoring
behaviour otitizenswill also have to apply EU data protection rule
Companies will be able to offer their customers assurances, back
by a clear regulatory framewqrthat valuable personal data will be
treated with the necessary care and diligence.

The CommunicatiofA stronger role of the private sector in achievir|
inclusive and sustainable growth in developing countries'

80 http://ec.europa.euljustice/dateotection/
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(COM(2014)263) underlines that compani@gesting or operating in
developing countries should respect human rights, and should ens
that they have in place systems to assess risks and mitigate poter
reverse impacts.
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General State regulatory and policy functions (Principle 3)

Principle EU or Member State What do we do already?
competence?
3. In meeting their duty to MS and EU

protect, States should:

(a) Enforce laws that are aimed
at, or have the effect of,
requiring business enterprises
to respect human rights, and
periodically to assess the
adequacy of such laws and
address any gaps;

Directive 2006/54/E€ lays down a general framework on the
implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and
occupation. In December 2013 the Commission adopted a Report
the application of Directive 2006/54/EC, particularly focusing on
assessing the application of the provisions on equal pay in practic

Directive 2000/43/E€& prohibits discrimination based oadaial or
ethnic origin in employment, social protection (including social
security and health care), education and access to goods and ser

Directive 2000/78/E€ prohibits discrimination on grounds of religig
or belief, disability, age, or sexuali@ntation in employment and
occupation.

Article 5 in the antitrafficking Directive 2011/36/EU stipulates that
Member States shall take the necessary measures to ensure that

®IDirective 2006/54/EC of Buly 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in maiteysneinermnd
occupation (recast) (OJ L 204 of 26 July 2006, p. 23);
®?Directive 2000/43/E®f 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethi@d aritso, p. 22.

®3Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employsaenpation, OJ L 303, 2.12.2000, p.16
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persons can be held liable for the offense of trafficking in human
beings.

In January 2014 the Commission adopted a Joint implementation
report on the implementation of Directive 2000/43/EC and Directiy
2000/78/EC.

EU legislation on data protection, notably Directive 95/46/EC, req
all businesses that collect and progessonal data to abide by the
rules contained therein in order to ensure respect of the fundamer
right of individuals to the protection of their personal data.

3 (b) Ensure that other laws and
policies governing the creation
and ongoing

operation of business
enterprises, such as corporate
law, do not constrain but enable
business respect for human
rights;

The Commission ensures that fundamental rights considerations g
taken into account in new policy proposals and the Charter of
Fundamental Rightis respected in Commission legislative proposa
and by Member States when they implement EU law.

The revision of existing Accounting DirectiVésegarding the
disclosure of noifinancial and diversity information will require larg
companies and groups disclose from 2017 information on policies
risks and results as regards their respect for human rights, anti
corruption, bribery issues, environmental matters, social and
employeerelated aspects, as well as the diversity on boards of
Directors.

3 (c) Provide effective guidance
to business enterprises on how

Commission published guidance for 3 business sectors on the
corporate responsibility to respect human rights, as well as guidar

% Adopted by the European Parliament on 15 April 2014 and by the Council on 1 October 2014, and published in the Offitiah J&imNovember 2014. Member
States are required to implement the terms of the Dieeittto domestic law by 6 December 2016.
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to respect human rights
throughout their operations;

materal on human rights specifically adapted to SMEs.

The Commission implements a wide range of activities in the areg
nondiscrimination and equality between women and men at the w
place, including awareness raising, good practice exchanges andg
financial support to Member States and civil society through the
PROGRESS programme and the Rights, Equality and Citizenship
programme.

The Commission supports provision of technical assistanbgrch
countries, e.g. for better respect of labour standards.

Development of specific policies on child labour (TRADE), rights @
thechild (JUST), forced prison labour (TRADHJafficking in human
beings (HOME).

DG JUST funded an awanress raising project (2042013) to promote
gender equality and equal pay for women and men doing the sam
work or work of equal value within companid$ie purpose of the
action was to support employenstheir efforts to tackle the gender
pay gap and tpromote gender equality in their organisations. Tools
and training activities for companies on the "business case" for ge
equality were developed and disseminated Exchanges of good
practices between companies on actions to foster gender equality
also promoted.

3 (d) Encourage, and where
appropriate require, business
enterprises to

communicate how they address
their human rights impacts.

EU Directive on the disclosure of ndimancial information by
companies (see 3b above) makes referenharn@an rights.

Article 10 of Directive 95/46/EC on the protection of personal data
requires businesses that collect and process personal data provid
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consumers with appropriate information on the way their personal
is used ad to inform them of theights in this regard (e.g. individuals
right of access to and rectification of their personal data held by th
company).

The statebusiness nexus (principles-4)

Principle

EU or Member State
competence?

What do we do already?

4. States should take additional
steps to protect against human
rights abuses by business
enterprises that are owned or
controlled by the State, or that
receive substantial support and
services from State agencies
such as export credit agencies
and official investment
insurance or guarantee
agencies, including, where
appropriate, by requiring
human rights due diligence.

Member States

The European Investment Bank has integrated the UNGPs in their standarg
investments abroad, as laid out in their Envinental and Social Handbook.

5. States should exercise
adequate oversight in order to
meet their international human
rights obligations when they
contract with, or legislate for,
business enterprises to provide
services that may impact upon

Member States

As stated in th®perationalGuidance on taking account of Fundamental Rig}
in Commission Impact AssessmeBiEC(2011) 567 final, depending on the
policy context, it may be necessary to take international human rights
conventions into account when interpreting the rights set out in the Charter.
concerns in particular the conventions to which either the Union is a contrag
party- such as th&/N Convention on Rights d?ersons with Disabilitiesor all
Member $ates are contracting partiemamely the International Covenant on
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the enjoymentof human rights.

Civil and Political Rights, the International Covenant on Economic, Social a
Cultural Rights, the Convention on the Elimination of All Forms of
Discrimination against Women, the Conventon the Elimination of Racial
Discrimination, the Convention against Torture and@bavention on the Right
of the Child.

The UN Convention on the Rights of Persons with Disabilities, concluded b
EU, signed by all Member States and alreadified by the majority of them, is
relevant in this respect.

In particular Article 9 obliges States Parties to take appropriate measures tg
ensure to persons with disabilities access, on an equal basis with others, to
physical environment, to trangpation, to information and communications,
including information and communications technologies and systems, and t
other facilities and services open or provided to the public, both in urban an
rural areas.

Among other things, States Parties stalte appropriate measures to ensure t
private entities that offer facilities and services which are open or provided {
public take into account all aspects of accessibility for persons with disabilit

Article 28(1) of Directive 95/46/EC requséVlember States to set up
independent supervisory authorities to monitor the application of the protec|
of personal data and which enjoy investigative powers, effective powers of
intervention and the power to engage in legal proceedings in casesatibni®l
of personal data protection rules.

6. States should promote respec
for human rights by business
enterprises with which they
conduct commercial
transactions.

EU and Member
States

Revision of the EU Public Procurement Directives (2014). Facilitates use of]
social and environmental criteriacluding an obligation on accessibility for
people with disabilitieshyut make no direct reference to fundamental or huma
rights.

43



Publicationof guide on social considerations in public procurement (EMPL a
MARKT).
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Supporting business respect for human rights in conflicaffected areas (principle 7)

Principle

EU or Member State
competence?

What do we do already?

7. Because the riskof gross
human rights abuses is
heightened in conflictaffected
areas, States should help ensurg
that business enterprises
operating in those contexts are
not involved with such abuses,
including by:

Mainly Member
States

7 (a) Engaging at the earliest
stage possible with business
enterprises to help them
identify, prevent and mitigate
the human rights-related risks
of their activities and business
relationships;

First EU delegations training on business and human rights took
on 17 NovembeR014 to build capacity.

7 (b) Providing adequate
assistance to business
enterprises to assess and
address the heightened risks of
abuses, paying special attention
to both genderbased and sexual

violence;
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7 (c) Denying access to public
support and sevices for a
business enterprise

that is involved with gross
human rights abuses and
refuses to cooperate in
addressing

the situation;

7 (d) Ensuring that their

current policies, legislation,
regulations and

enforcement measures are
effective inaddressing the risk
of business involvement in gross
human rights abuses.

The "Comprehensive EU supply chain initiative for respong
sourcing of minerals originating in confleffected and highisk
areas® was adopted by the Commission in MarcHL20It aims to
stop profits from trading minerals being used to fund armed con
and support responsible sourcing by promoting transparent s
chains of minerals (namely tin, tantalum, tungsten and ¢
originating from conflictaffected and highisk areas. This shoul
improve the ability of EU operators to take into account the wellb
of local communities dependent on mining activities.

The "Countryby-Country Reporting Directiv&® obliges large
undertakings and pubhaterest entities whichre active in the
extractive industry or logging of primary forests to disclose materig
payments made to governments in the countries in which they opé¢
in a separate report, on an annual basis.

Following the Rana Plaza tragedy, the European Cornonissd the
EEAS partnered with the ILO, Bangladesh and the United Stat

launching the "Sustainability Compact for Continuous Improvem

8 http://ec.europa.eu/smamrgulation/impact/planned ia/docs/2013 trade 019 conflict mineraisifen.

66 2013/34/EU of 26/6/201Bttp://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2013:182:0019:0076:EN:PDF
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in Labour Rights and Factory Safety in the Relthde Garment an
Knitwear Industry in Bangladesh." The objectiviethe initiative is to
improve labour, health and safety conditions for workers as well
encourage responsible behaviour by businesses in the-mestby
garment industry in Bangladesh. Two years on, improvements
been made: some laws have bedranged, factory inspections g
carried out, buyers are taking actions together with trade unio
improve working conditions in the country and private, puk
national, international stakeholders cooperate with each other.

The EU together with theGovernments of Myanmar/Burma, t
United States, Japan, Denmark and the International L&
Organisation launched an initiative to "Promote Fundamental Lz
Rights and Practices in Myanmar/Burma." This initiative focuse
labour law reforms, institubnal capacity building as well as fu
involvement of stakeholders, including business, employers'
workers' organizations. The Commission proposal to be part g
initiative was endorsed by the Council on 07 May 2015.

The Commission and EEAServices are exploring the idea
launching an EU Initiative on responsible management of the s
chain in the garment sector in the framework of the European Ye
Development 2015.

Research project on Privatisation of War (PRWR) and
recommendations for EU regulatory action in the field of private
military and security companies.

The EU supported in 2012 the "Montreux Document on pertinent |
obligations and good practices fStates related to operations of

private military and security companies during armed conflict”, wh
recalls existing obligations and compiles good practices in thisifiel
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23 EUMS support the Montreux Document. In December 2014, at
constitutionalmeeting of the Montreux Document Forum, the EU w
elected in the Group of Friends of the Chair (Switzerland, Internat
Committee of the Red Cross). and is a member of the Working Gr
on the International Code of Conduct Associatidaunched in
Geneva in September 2013

Ensuring policy coherence (principles 8L0)

Principle

EU or Member State
competence?

What do we do already?

8. States should ensure that
governmental departments,
agencies and other Statdased
institutions that shape business
practices are aware of and
observe the
rights obligations when
fulfilling their respective
mandates, including by
providing them with relevant
information, training and
support.

St ¢

Member States and EU

The Commission aims to ensure that all EU policies comply with
fundamental rights and that all proposals and legal acts it adopts
respect the EU Charter of Fundamental Rights.

A" Strategy for the effective implementation of the Charter of
Fundamental Rights by the EU" was adopted to this end in Octobg
2010 (COM(2010)573final).

The Commission developed Operational Guidance on taking acco
of Fundamental Rights in the Commisslampact Assessments (SEC
(2011) 567 final) in 2011. Each year the Commission adopts an af
report on the application of the Charter
(http://ec.europa.eu/justice/fundamental
rights/charter/application/index_en.htm

The Communication on Smart Regulation (COM(2010)543) COM
reinforces assessment of impact of legislation and policies on
fundamental rights.
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9. States should maintain
adequate domestic policy space
to meet their human rights
obligations when pursuing
businessrelated policy
objectives with other States or
business enterprises, for
instance through investment
treaties or contracts.

Free Trade Agreements and
bilateral investment treaties are
EU competence.

Host country agreements with
investing companies remain MS
competence.

2010 Communication on European investment policy (COM(2010
final) states that AA common

by the princifes and objectives of the Union's external action more
generally, including [é] huma

The EUOG6s international trade
governed by a human rights clause that permits one party to take
Gappr opr i a tthe everdtha therother party violates an
Oessential el ementsdé clause c
human rights and democratic principles. These cldusesion in
trade and cooperation agreements covering around 120 states. Tk
permit the gplication of sanctions in response to human rights
violations. In practice, the EU has used these clauses to suspend
financial aid to regimeg\ll recent agreements are-soa | | e d ¢
agreementsd concluded by the

The Commission also encourages the ratification and effective
implementation of international labour and environmental convent
in the EUbs political dialogu
trade policy. The EU Free Trade Agreements include a ahaiptieade
and sustainable development which includes provisions on both |z
and environmental commitments and objectives. The EU General
System of Trade Preferences Plus provides significant trade tariff
advantages to those vulnerable economigscttramit to ratify and
effectively implement 27 core international conventions on human
labour rights, environmental protection and good governance.

10. States, when acting as
members of multilateral
institutions that deal with
business related issug should:

Mainly MS, but relevant to EU tg
the extent that it is a membeifror
participates in international

organisations.

The European Commission is a multilateral institution in itself. In n
relevant instances it is not a member of other international
organisations in its own right, but often performs a coordinating ro
where some or all EU Member States are members.
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(a) Seek to ensure that those
institutions neither restrain the
ability of their member States to
meet their duty to protect nor
hinder business enterprises
from respecting human rights;

(b) Encourage those
institutions, within their
respective mandates and
capacities, to promote business
respect for human rights and,
where requested, to help States
meet their duty to protect
against human rights abuse by
business enterprises, including
through technical assistance,
capacity-building and
awarenessraising;

(c) Draw on these Guiding
Principles to promote shared
understanding and

advance international
cooperation in the management
of business and human rights
challenges.

The Commission has worked with EU Member States to promote
shared understanding of in respect of business and human rights,
on the guiding principles. It has conducted an extensive peer revig
exergse in this respect, and published a compendium of results.

The European Union is actively engaged in support of the work
streams in the United Nations to implement the UN Guiding Princi
e.g. "Accountability and remedy Project"” initiated by the UNXd@fof
the High Commissioner for Human Rights.
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Pillar 3: ACCESS TO REMEDY

Foundational principle (principle 25)

Principle

EU or Member State
competence?

What do we do already?

25. As part of their duty to
protect against businesselated
human rights abuse, States
must take appropriate steps to
ensure, through judicial,
administrative, legislative or
other appropriate means, that
when such abuses occur within
their territory and/o r
jurisdiction those affected have
access to effective remedy.

Mainly Member States, some ELU

The Brussels | Regulation enables to sue European domiciled
companies before the European courts for damages caused and/c
arising outside the Union. The Romdregulation establishes the
applicable law for the tort cases, including torts relating to human
rights infringements.

Recommendation 2013/3960n collective redress requires the EU
Member States to put in place collective redress mechanisms on {
basisof the basic principles set out in the Recommendation.
Directive 2012/29/EU establishing minimum standards on the righ
support and protection of victims of crime, replacd@auncil
Framework Decisio2001/220/JHAof 15 March 2001 as of
16.11.2015 on the standing of victims in criminal proceedings
Directive 2009/52/EC of the European Parliament and of the Cour,
of 18 June 2009 providing for minimum standandssanctions and
measures against employers of illegally staying tbadntry nationals

Support for OECD Guidelines
Raising awareness of the existence of equality bedresr main

objective is to promote equal treatment and some of them have tri
status.
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The Commission proposals for the 2€A@R0 Rights and Citizenship
Programme and Justice Programme enable continued support for
types of judicial training activities.

The European-dustice Portal provides in 23 languages general
information on judicial systems, including fact sheets on fundamer
rights of EU citizens and allows for improving the access to justice
throughout the EU.

Chapter 11l of Directive 95/46/EC on the protection of personal dat
provides an obligation for Member $ta to ensure adequate remed
and sanctions in cases of infringements of the rights of individuals
protection of their personal data guaranteed under the Directive.

Under the proposal for a Regulation on data protection, superviso
authorities willbe able to apply effective sanctions that can reach &
much as 2% of the global annual turnover of a company. Showing
citizens that a strong EU data protection framework effectively
protects and upholds their rights will help to build trust.

Member Statemust ensure that all victims of trafficking in human
beings have unconditional access to assistance, support and prot
catering to the particular needs of individuals as per EU Directive
2011/36/EU.
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State-based judicial mechanisms (principle 26)

Principle

EU or Member State
competence?

What do we do already?

26. States should take
appropriate steps to ensure the
effectiveness of domestic
judicial mechanisms when
addressing businesselated
human rights abuses, including
considering ways to reduce
legal, practical and other
relevant barriers that could lead
to a denial of access to remedy.

Mainly Member States, some EU

Brussels | and Rome Il Regulations.
EU Directive on legal aid

Directive 2012/29/EU establishing minimum standards on the righ
support and protection of victims of crime, replad@wuncil
Framework Decisio2001/220/JHAof 15 March 2001 as of
16.11.2015 on the standing of victims in criminal proceedings.
Directive 2009/52/EC of the EuropeRarliament and of the Council
of 18 June 2009 providing for minimum standards on sanctions ar
measures against employers of illegally staying tbadntry nationals

The 20072013 Fundamental Rights and Citizenship Programme
includes the policy priorityo support financially projects aiming at
training EU legal practitioners, including lawyers, prosecutors and
judges, on fundamental rights. The 2€¥13 Criminal Justice
Programme also allows supporting such types of training activities

The 20072013Fundamental Rights and Citizenship and Civil Justi
Programmes also enable to support network activities between EL
legal practitioners and/or exchanges of best practices between EL
Member States' jurisdictions.

The Commission proposals for the 2EA@R0RIights and Citizenship
Programme and Justice Programme enable continued support for|
types of training and networking activities.
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Follow-up on the Recommendation on collective redress by asses
at the latest by July 2017, if any further actior&th level, including
legislative measures, is needed to ensure that the objectives of th
Recommendation are met.
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State-based nonjudicial grievance mechanisms (principle 27)

Principle

EU or Member State
competence?

What do we do already?

27. States should provide
effective and appropriate non
judicial grievance mechanisms,
alongside judicial mechanisms,
as part of a comprehensive
state-based system for the
remedy of businesgelated
human rights abuse.

Mainly Member States, some EU

Supportfor OECD Guidelines, including support for inclusion of HF
chapter in the 2011 update.

Directive 2008/52/EC on certain aspects of mediation in civil and
commercial matters, OJ L136, 24.5.2008, p. 3. DG SANCO and D
JUST A2 projects on ADR.

The 20072013Civil Justice Programme enables to support project
aiming at promoting judicial cooperation in civil matters and more
particularly on certain aspects of mediation in civil and commercia
matters in the EU as well as at training EU legal practitionersen t
operation of mediation in civil matters and on mediation technique
especially for crosborder cases.
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Non-state-based grievance mechanisms (principle 280)

Principle

EU or Member State
competence?

What do we do already?

28. States should consider ways
to facilitate access to effective
non-State-based grievance
mechanisms dealing with
businessrelated human rights
harms.

Member States and EU

Some EU support to HR defenders in 3rd countries is relevant in t

context.

29.To make it possible for
grievances to be addressed earl
and remediated directly,
business enterprises should
establish or participate in
effective operationatlevel
grievance mechanisms for
individuals and communities
who may be adversely
impacted.

Member States and EU

30. Industry, multi -stakeholder
and other collaborative
initiatives that are based on
respect for human rights

related standards should ensure
that effective grievance

mechanisms are available.

Member States and EU
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Effectiveness criteria for grievance mechanisms (principle 31)

Principle

EU or Member State
competence?

What do we do already?

31.In order to ensure their
effectiveness, noxudicial
grievance mechanisms, both
State based and notBtate-
based, should be:

(a) Legitimate: enabling trust
from the stakeholder groups for
whose use they are intended,
and being accountable for the
fair conduct of grievance
processes;

(b) Accessible: being known to
all stakeholder groups for
whose use they are

intended, and providing
adequate assistance for those
who may face particular
barriers to access;

(c) Predictable: providing a
clear and known procedure
with an indicative timeframe for
each stage, and clarity on the
types of process and outcome

Member States and EU

In this respect the UN Convention on the Rights of Persons with
Disabilities binds State parties to ensure effective access to just
persons with disabilities (art. 13).

iC¢
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available and means of
monitorin g implementation;

(d) Equitable: seeking to ensure
that aggrieved parties have
reasonable access to sources of
information, advice and
expertise necessary to engage il
a grievance process on fair,
informed and respectful terms;

(e) Transparent: keeping arties
to a grievance informed about
its progress,

and providing sufficient
information about the
mechani smds per
build

confidence in its effectiveness
and meet any public interest at
stake;

(f) Rights-compatible: ensuring
that outcomes andremedies
accord with

internationally recognised
human rights;

(g) A source of continuous
learning: drawing on relevant
measures to identify lessons for

improving the mechanism and
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preventing future grievances
and harms;

Operational-level mechanisms
should also be:

(h) Based on engagement and
dialogue: consulting the
stakeholder groups

for whose use they are intended
on their design and
performance, and focusing on
dialogue as the means to
address and resolve grievances,
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