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Foreword

This handbook on European law relating to the rights of the child is jointly
prepared by the European Union Agency for Fundamental Rights (FRA)
and the Council of Europe together with the Registry of the European Court
of Human Rights. It is the fourth in a series of handbooks on European law
jointly prepared by our organisations. Previous handbooks were dedicated
to European law relating to non-discrimination law, asylum, borders and
immigration, and data protection.

We embarked on this new joint project in the context of the celebrations of the
25" anniversary of the United Nations Convention on the Rights of the Child -
which all European states have ratified - to shed light on the role of European
legal standards in securing the enjoyment by children of their universal rights.

Children are full-fledged holders of rights. This handbook thus aims to raise
awareness and improve the knowledge of the legal standards that protect and
promote these rights in Europe. The Treaty on European Union (TEU) sets forth
the Union’s obligation to promote the protection of the rights of the child. The
Charter of Fundamental Rights of the European Union (EU), EU regulations and
directives, as well as the jurisprudence of the Court of Justice of the EU (CJEU),
have contributed to further determining the protection of the rights of children.
In the Council of Europe, a large number of conventions focus on specific as-
pects of the protection of the rights of the child, ranging from their rights and
safety in cyberspace to the adoption of children. These conventions contribute
to enriching the protection granted to children under the European Convention
on Human Rights and the European Social Charter, including the jurisprudence
of the European Court of Human Rights (ECtHR) and the decisions of the Euro-
pean Committee of Social Rights (ECSR).

This handbook is designed for non-specialist legal professionals, judges, public
prosecutors, child protection authorities, and other practitioners and organi-
sations responsible for ensuring the legal protection of the rights of the child.

We would like to thank Prof. Ton Liefaard, LL.M. Simona Florescu, JD. Margaret
Fine, Prof. Karl Hanson, Prof. Ursula Kilkelly, Dr. Roberta Ruggiero, Prof. Helen
Stalford and Prof. Wouter Vandenhole for their contribution in drafting this
handbook. We would also like to thank all those who provided input and
support throughout its preparation.

Snezana Samardzi¢-Markovi¢ Constantinos Manolopoulos

Director General of Democracy Director a.i. of the European Union
Council of Europe Agency for Fundamental Rights
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How to use this handbook

This handbook provides an overview of the fundamental rights of children in
the European Union (EU) and the Council of Europe (CoE) member states. It is
broad in scope. It acknowledges children as beneficiaries of all human/funda-
mental rights, as well as subjects of special regulation given their specific char-
acteristics. Children’s rights is a cross-sectorial field of law. In this handbook the
emphasis is on the areas of law which are of specific importance to children.

This handbook is designed to assist legal practitioners who are not specialised
in the field of children’s rights. It is intended for lawyers, judges, prosecu-
tors, social workers and others working with national authorities, as well as
non-governmental organisations (NGOs) and other bodies that may be con-
fronted with legal questions relating to these subjects. It is a point of reference
on both EU and CoE law related to these subject areas, explaining how each
issue is regulated under EU law as well as under the European Convention on
Human Rights (ECHR), the European Social Charter (ESC) and other instruments
of the CoE. Each chapter first includes a single table of applicable law under the
two separate European legal systems. Then the law under each system is pre-
sented consecutively in relation to each topic covered. This allows the reader
to see where the two legal systems converge and where they differ. Where
relevant, there are also references to the United Nations (UN) Convention on
the Rights of the Child (CRC) and other international instruments.

Practitioners in non-EU states that are member states of the CoE and thereby
parties to the ECHR can access the information relevant to their own country
by going straight to the CoE sections. Practitioners in EU Member States will
need to use both sections as those states are bound by both legal orders. For
readers who need more information on a particular issue, a list of references to
more specialised material can be found in the ‘Further reading’ section of the
handbook.

ECHR law is presented through short references to selected European Court
of Human Rights (ECtHR) cases related to the handbook topic covered. These
have been chosen from existing ECtHR judgments and decisions on children’s
rights issues.

EU law is found in legislative measures that have been adopted, in relevant
provisions of the Treaties and in particular in the Charter of Fundamental Rights
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of the European Union, as interpreted in the case law of the Court of Justice
of the European Union (CJEU - known before December 2009 as the European
Court of Justice (EC))).
The case law described or cited in this handbook provides examples of an
important body of both ECtHR and CJEU case law. The handbook includes, as far
as possible given its limited scope and introductory nature, legal developments
until 1January 2015, although later developments have also been included
when possible.
The handbook includes an introductory chapter, which briefly explains the
role of the two legal systems as established by CoE and EU law, and contains
10 substantive chapters covering the following issues:

civil rights and freedoms;

equality;

personal identity issues;

family life;

alternative care and adoption;

child protection against violence and exploitation;

economic, social and cultural rights;

migration and asylum;

consumer and data protection;

children’s rights within criminal justice and alternative proceedings.
Each chapter covers a distinct subject while cross-references to other topics

and chapters provide a fuller understanding of the applicable legal framework.
Key points are presented at the beginning of each section.



Introduction to European
children’s rights law:
context and key principles

EU Issues covered CoE
Free Movement Directive ‘Child” as alegal Convention on Action against
(2004/38/EC), Article 2 (2) (c) person Trafficking in Human Beings,
Article 4 (d)

Convention on the Protection of
Children against Sexual Exploita-
tion and Sexual Abuse (Lan-
zarote Convention), Article 3 (a)
ECtHR, Marckx v. Belgium,

No. 6833/74, 1979 (the applicant
child was six years old when the
Court delivered judgment)

Young Workers Directive Protection of  ESC (revised), Article 7 (right of
(94/33/EC), Article 3 young people at children and young persons to
work protection)

Charter of Fundamental Rights, Right to receive
Article 14 (2) (right to education) free compulsory
education

Charter of Fundamental Rights, Prohibition of
Article 21 (non-discrimination) discrimination on
grounds of age

Charter of Fundamental Rights, Prohibition of  ESC (revised), Article 7 (right of
Article 32 (prohibition of child exploitative child children and young persons to
labour and protection of young labour protection)

people at work)

Directive on combating the
sexual abuse and sexual ex-
ploitation of children and child
pornography (2011/93/EU)
Anti-Trafficking Directive
(2011/36/EU)

15


http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1437984391069&uri=CELEX:32004L0038
http://www.conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=197&CM=8&DF=28/07/2015&CL=ENG
http://www.conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=197&CM=8&DF=28/07/2015&CL=ENG
http://www.conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=201&CM=8&DF=28/07/2015&CL=ENG
http://www.conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=201&CM=8&DF=28/07/2015&CL=ENG
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http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1437981042630&uri=CELEX:31994L0033
http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=163&CM=8&DF=29/07/2015&CL=ENG
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2010.083.01.0389.01.ENG
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1437981590497&uri=CELEX:32011L0093
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1437981590497&uri=CELEX:32011L0093
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1437981590497&uri=CELEX:32011L0093
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1437981590497&uri=CELEX:32011L0093
http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1437981409062&uri=CELEX:32011L0036
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EU Issues covered CoE
Charter of Fundamental Rights, Protection of
Article 24 (rights of the child) children’s rights
Treaty on European Union, (general)

Article 3 (3)

Charter of Fundamental Rights, ~ Right to respect ECHR, Article 8 (right to respect

Article 7 (respect for private and ~ for private and  for private and family life)

family life) family life Convention on the Legal Status
of Children born out of Wedlock
Convention on the Adoption of
Children (revised)
Convention on Contact Concern-
ing Children
Convention on the Exercise of
Children’s Rights
ECtHR, Maslov v. Austria [GC],
No. 1638/0323, 2008 (deporta-
tion of the applicant, convicted
of criminal offences as a child)

CJEU, C-413/99, Baumbast and Freedom of

R v. Secretary of State for the movement

Home Department, 2002

CJEU, C-200/02, Kungian Cathe-

rine Zhu and Man Lavette Chen

v. Secretary of State for the

Home Department, 2004

CJEU, C-148/02, Carlos Garcia
Avello v. Belgian State, 2003

CJEU, (-310/08, London Borough
of Harrow v. Nimco Hassan Ibra-
him and Secretary of State for
the Home Department, 2010

CJEU, C-480/08, Maria Teixera v.
London Borough of Lambeth and
Secretary of State for the Home
Department, 2010

This introductory chapter explains how children’s rights law has developed at
the European level, which key principles guide its application, and which key
aspects of children’s rights European law addresses. It sets the background for
the subject-specific analysis of the following chapters.
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11. Core concepts

Key point

- European children’s rights law builds on existing measures at the national and interna-
tional level.

111, Scope of European children’s rights law

In referring to ‘European children’s rights law’, the focus is on primary sources
of law (treaties, conventions, secondary legislation and case law) introduced
by the Council of Europe (CoE) and the European Union (EU). Where relevant,
reference is made to other European sources that influence the development
of European children’s rights law, including key policy documents, guidelines or
other non-binding/soft-law instruments.

Children are holders of rights, rather than just objects of protection. They are
beneficiaries of all human/fundamental rights and subjects of special regula-
tions, given their specific characteristics. Much European case law derives from
litigation initiated by parents or other legal representatives of children, given
the limited legal capacity of children. While this handbook aims to illustrate
how the law accommodates the specific interests and needs of children, it also
illustrates the importance of parents/quardians or other legal representatives
and makes reference, where appropriate, to where rights and responsibilities
are most prominently vested in children’s carers. In such instances, the United
Nations (UN) Convention on the Rights of the Child (CRC)" approach is adopted,
namely that parental responsibilities need to be exercised with the best inter-
ests of the child as their primary concern and in a manner consistent with the
evolving capacities of the child.

11.2. ‘Child" as a legal person

Under international law, the CRC establishes in its Article 1 that “a child means
every human being below the age of eighteen years”. This is the legal parame-
ter currently used, also in Europe, to define what a child is.

1 UN, General Assembly (1989), Convention on the Rights of the Child, 20 November 1989.
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Under EU law, there is no single, formal definition of ‘child” set out in any of
the treaties, their subordinate legislation or case law. The definition of a child
can vary considerably under EU law, depending on the regulatory context. For
example, EU law governing the free movement rights of EU citizens and their
family members defines ‘children’ as “direct descendants who are under the
age of 21 or are dependent”,? essentially endorsing a biological and economic
notion as opposed to one based on minority.

Some EU laws ascribe different rights to children according to their age.
Directive 94/33/EC on the protection of young people at work (Young Workers
Directive),® for example, which regulates children’s access to and conditions
of formal employment across the EU Member States, distinguishes between
‘young people’ (a blanket term for all persons under the age of 18 years),
‘adolescents’ (any young person of at least 15 years of age, but less than
18 years of age - who is no longer subject to compulsory full-time schooling)
and ‘children’ (defined as those under the age of 15 - who are largely
prohibited from undertaking formal employment).

Other areas of EU law, particularly those areas in which EU action complements
that of Member States (such as social security, immigration and education), de-
fer to national law to determine who is a child. In these contexts the CRC defi-
nition is generally adopted.

Under CoE law, most instruments relating to children adopt the CRC definition
of a child. Examples include Article 4 (d) of the Council of Europe Convention on
Action against Trafficking in Human Beings* or Article 3 (a) of the Council of Eu-
rope Convention on the Protection of Children against Sexual Exploitation and
Sexual Abuse (Lanzarote Convention).®

2 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the
right of citizens of the Union and their family members to move and reside freely within the
territory of the Member States amending Regulation (EEC) No. 1612/68 and repealing Direc-
tives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC,
90/365/EEC and 93/96/EEC, 0J L 158, 30 April 2004 and ) L 158, 29 April 2004, Art. 2 (2) (c).

3 Directive 94/33/EC of 20 August 1994 on the protection of young people at work,
0J 1994 L 216, Art. 3.

4 Council of Europe, Convention on Action against Trafficking in Human Beings, CETS No. 197,
15 May 2005.

5 Council of Europe, Convention on the Protection of Children against Sexual Exploitation and
Sexual Abuse, CETS No. 201, 25 October 2007.
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The European Convention on Human Rights (ECHR) does not contain a defini-
tion of a child, but its Article 1 obliges states to secure Convention rights to
“everyone” within their jurisdiction. Article 14 of the ECHR guarantees the en-
joyment of the rights set out in the Convention “without discrimination on any
ground”, including grounds of age.¢ The European Court of Human Rights (EC-
tHR) has accepted applications by and on behalf of children irrespective of their
age.’ Inits jurisprudence, it has accepted the CRC definition of a child,® endors-
ing the “below the age of 18 years” notion.

The same applies to the European Social Charter (ESC) and its interpretation by
the European Committee of Social Rights (ECSR).?

1.2. Background to European children’s
rights law

The majority of European children’s rights law to date has been developed by
the EU and the CoE. In addition to the UN, other international institutions, such
as the Hague Conference on Private International Law, have also adopted im-
portant instruments that continue to inform the development of European law.
Although these international frameworks have operated separately from one
another, links are increasingly being drawn between them. Inter-institutional
cooperation is particularly strong between the CoE and the EU.

6  ECtHR, Schwizgebel v. Switzerland, No. 25762/07,10 June 2010. See also FRA and ECtHR (2010),
p. 102.

7  See, for example, ECtHR, Marckx v. Belgium, No. 6833/74, 13 June 1979, where the applicant
child was six years old when the Court delivered the judgment.

8  ECtHR, Guvec v. Turkey, No. 70337/01, 20 January 2009; ECtHR, Coselav v. Turkey, No. 1413/07,
9 October 2012.

9  ECSR, Defence for Children International (DCI) v. the Netherlands, No. 47/2008, 20 Octo-
ber 2009, para. 25.

10  See, for instance, Chapter 5, which illustrates how EU family law regulating cross-border child
abduction works with the Convention of 25 October 1980 on the Civil Aspects of International
Child Abduction (Hague Child Abduction Convention).
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1.21. European Union: development of children’s
rights law and the areas of protection
covered

In the past, children’s rights developed in the EU in a piecemeal fashion.
Historically, European child law was largely aimed at addressing specific
child-related aspects of broader economic and politically driven initiatives,
for example in the field of consumer protection™ and the free movement of
persons.”” More recently, however, children’s rights have been addressed as
part of a more coordinated EU agenda, based on three key milestones:

the introduction of the Charter of Fundamental Rights of the European
Union;

the entry into force of the Treaty of Lisbon in December 2009;

the adoption of the European Commission Communication on a special
place for children in EU external action, and of the Council EU Guidelines for
the promotion and protection of the rights of the child.

The first milestone was the introduction of the EU Charter of Fundamental
Rights in 2000.® With the entry into force of the Treaty of Lisbon, on 1 Decem-
ber 2009, the Charter enjoys the same legal status as the EU treaties (Article 6
of the Treaty on European Union (TEU)). It obliges the EU and its Member States
to protect the rights enshrined in it when implementing EU law. The EU Char-
ter of Fundamental Rights contains the first detailed references to children’s
rights at the EU constitutional level, including through the recognition of chil-
dren’s right to receive free compulsory education (Article 14 (2)), a prohibition
of discrimination on grounds of age (Article 21), and a prohibition of exploit-
ative child labour (Article 32). Significantly, the Charter contains a dedicated
provision on children’s rights (Article 24). This articulates three key children’s
rights principles: the right to express their views freely in accordance with their
age and maturity (Article 24 (1)); the right to have their best interests taken as

11 For example, Directive 2009/48/EC of the European Parliament and of the Council of
18 June 2009 on the safety of toys, 0) 2009 L 170, which enforces safety measures for chil-
dren’s toys.

12 For example, Directive 2004/38/EC.
13 EU (2012), Charter of Fundamental Rights of the European Union, O) 2012 C 326.
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a primary consideration in all actions relating to them (Article 24 (2)); and the
right to maintain on a regular basis a personal relationship and direct contact
with both parents (Article 24 (3)).

The second key milestone was the Lisbon Treaty, which, as noted above,
entered into force on 1 December 2009." This instrument made important
institutional, procedural and constitutional changes to the EU by amending
the TEU and the former European Community Treaty (now the Treaty on the
Functioning of the European Union (TFEU)).” These changes enhanced the EU’s
potential to advance children’s rights, not least by identifying the “protection
of the rights of the child” as a general stated objective of the EU (Article 3 (3)
of the TEU) and as an important aspect of the EU’s external relations policy
(Article 3 (5) of the TEU). More specific references to children are included
within the TFEU as well, enabling the EU to enact legislative measures aimed
at combating sexual exploitation and human trafficking (Article 79 (2) (d) and
Article 83 (1)).

This has led to the adoption of the directives on combating child sexual abuse,
child sexual exploitation and child pornography,® and on preventing and com-
bating trafficking in human beings and protecting its victims,” which also con-
tain provisions addressing specific needs of child victims. The more recent di-
rective establishing minimum standards on the rights, support and protection
of victims of crime similarly devotes many of its provisions to children.

The third important milestone occurred at a more strategic, policy level,
initially in the context of the EU’s external cooperation agenda and latterly
in relation to internal issues. Specifically, the Council of the EU adopted
‘EU Guidelines for the promotion and protection of the rights of the child"™®
and the European Commission adopted its Communication on A special place

14 EU (2007), Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing
the European Community, signed at Lisbon, 0) 2007 C 306, pp. 1-271.

15  See consolidated versions of European Communities (2012), Treaty on European Union (TEU)
and Treaty on the Functioning of the European Union (TFEU), 0) 2012 C 326.

16 Directive 2011/93/EU, 0) 2011 L 335, p. 1.
17 Directive 2011/36/EU, 0J 2011L 101, p. 1.
18 Directive 2012/29/EU, 0) 2012 L 315, p. 57.

19  Council of the European Union (2007), EU Guidelines for the promotion and protection of the
rights of the child, Brussels, 10 December 2007.
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for children in EU external action?® to mainstream children’s rights into all
EU activities with non-EU Member States. Similarly, in 2011, the European
Commission adopted the EU Agenda for the rights of the child, setting out key
priorities for the development of children’s rights law and policy across the
EU Member States.?” The agenda also included the targeting of the legislative
processes relevant to child protection, such as the aforementioned adoption of
the directive on victim’s rights.

Most recently, this has been complemented with the Commission’s adoption
of a comprehensive strategy to support Member States in addressing poverty
and social exclusion through a range of early-years interventions (for children
of pre-school and primary school age).?? While this particular initiative, like the
agenda, is not legally binding, both are significant insofar as they establish the
blueprint for the EU’s normative and methodological approach to children’s
rights law - a blueprint that is firmly associated with the CRC and located with-
in an ethic of child protection, participation and non-discrimination.

The EU may legislate only where it has been given competence under the
treaties (Articles 2 to 4 of the TFEU). As children’s rights is a cross-sectorial
field, EU competence needs to be determined on a case-by-case basis. To date,
areas relevant for children’s rights where the EU has extensively legislated are:
- data and consumer protection;

- asylum and migration;

- cooperation in civil and criminal matters.

Articles 6 (1) of the TEU and 51 (2) of the EU Charter of Fundamental Rights

provide that the Charter does not extend the competences of the EU, nor does
it modify or establish a new power or task for the EU. The Charter provisions

20 European Commission (2008), A special place for children in EU external action: Communication
from the Commission to the Council, the European Parliament, the European Economic
And Social Committee and the Committee of the Regions, COM (2008) 55 final, Brussels,
5 February 2008.

21 European Commission (2011), An EU agenda for the rights of the child: Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Com-
mittee and the Committee of the Regions, COM (2011) 0060 final, Brussels, 15 February 2011.

22 European Commission (2013), Investing in children: breaking the cycle of disadvantage, Recom-
mendation 2013/112/EU, Brussels.
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are addressed to the EU institutions and to Member States only when they are
implementing EU law. Whilealways binding on the EU, the Charter provisions
become legally binding for the Member States only where they act within the
scope of EU law.

Each of the following chapters includes a brief overview of the EU’s compe-
tence in areas dealt with under the respective chapter.

1.2.2. Council of Europe: development of children’s
rights law and the areas of protection
covered

In contrast to the EU, ever since its establishment, the CoE has a clear mandate
to protect and promote human rights. Its primary human rights treaty, ratified
by all CoE member states, is the Convention for the Protection of Human Rights
and Fundamental Freedoms, or European Convention on Human Rights (ECHR),
which contains specific references to children. The main ones are as follows:
Article 5 (1) (d) provides for the lawful detention of a child for the purposes
of educational supervision; Article 6 (1) restricts the right to a fair and public
hearing where this is in the interest of juveniles; Article 2 of Protocol No. 1 pro-
vides for the right to education and requires states to respect parents’ religious
and philosophical convictions in the education of their children. Moreover, all
the other general provisions of the ECHR are applicable to everyone, includ-
ing children. Some have been shown to have particular relevance to children,
namely Article 8, which guarantees the right to respect for private and family
life, and Article 3, which prohibits torture, inhuman and degrading treatment
and punishment. By using interpretative approaches that focus on the positive
obligations inherent in the ECHR provisions, the ECtHR has developed a large
body of case law dealing with children’s rights, including frequent references
to the CRC. That said, the ECtHR analyses applications on a case-by-case basis
and therefore does not offer a comprehensive overview of children’s rights un-
der the ECHR.

The CoE’s other main human rights treaty, the European Social Charter (ESC? -
revised in 19962%), provides for the protection of social rights, with specific pro-

23 Council of Europe, European Social Charter, CETS No. 35, 18 October 1961.
24 Council of Europe, European Social Charter (revised), CETS No. 163, 3 May 1996.
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vision for children’s rights. It contains two provisions of particular importance
for children’s rights. Article 7 sets out the obligation to protect children from
economic exploitation. Article 17 requires states to take all appropriate and
necessary measures designed to ensure that children receive the care, assis-
tance, education and training they need (including free primary and secondary
education), to protect children and young persons from negligence, violence
or exploitation and to provide protection for children deprived of their family’s
support. Implementation of the ESC is overseen by the European Committee of
Social Rights (ECSR), which is composed of independent experts who rule on
the conformity of national law and practice with the ESC either by way of a col-
lective complaints procedure or a national reporting procedure.

In addition, the CoE has adopted a number of treaties that address a range of
specific children’s rights issues. These include the:

- Convention on the Legal Status of Children born out of Wedlock;?*
- Convention on the Adoption of Children, revised in 2008;%

- Convention on Contact Concerning Children;?’

- Convention on the Exercise of Children’s Rights;?®

- Council of Europe Convention on Protection of Children against Sexual
Exploitation and Sexual Abuse (Lanzarote Convention).?®

Finally, at the policy level it is important to note that in 2006, the CoE launched
its programme ‘Building a Europe for and with Children’ - a transversal plan
of action for addressing children’s rights issues, including the adoption of

25 Council of Europe, European Convention on the Legal Status of Children born out of Wedlock,
CETS No. 85, 15 October 1975.

26 Council of Europe, Convention on the Adoption of Children (Revised), CETS No. 202,
27 November 2008.

27  Council of Europe, Convention on Contact concerning Children, CETS No. 192, 15 May 2003.

28 Council of Europe, European Convention on the Exercise of Children’s Rights, CETS No. 160,
25 January 1996.

29 Council of Europe, Convention on the Protection of Children against Sexual Exploitation and
Sexual Abuse, CETS No. 201, 25 October 2007.
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standard setting instruments across a range of areas. Current priorities are
focused on four key areas:?'

- promoting child-friendly services and systems;

- eliminating all forms of violence against children;

- guaranteeing the rights of children in vulnerable situations;

- promoting child participation.

The principal aim of the CoE’s children’s rights programme is to support the
implementation of international standards in the field of children’s rights by
all CoE member states, and in particular to promote the implementation of the
CRC, highlighting its main principles: non-discrimination, the right to life and
development, the best interests of the child as a primary consideration for de-
cision-makers, and the right of children to be heard.*

The programme has overseen the adoption of several children’s rights
instruments offering practical guidance to complement binding European legal
measures, including:

- Guidelines on child-friendly justice;*

- Guidelines on child-friendly healthcare;

- Recommendation on integrated national strategies for the protection of
children from violence;?*

30 For more information, see http://www.coe.int/t/dg3/children/.

31 Council of Europe, Committee of Ministers (2011), Council of Europe Strategy for the Rights of
the Child (2012-2015), CM (2011)171 final, 15 February 2012.

32 Ibid.

33 Council of Europe, Committee of Ministers (2010), Guidelines on child friendly justice,
17 November 2010.

34 Council of Europe, Committee of Ministers (2011), Guidelines on child-friendly health care,
21 September 2011.

35  Council of Europe, Committee of Ministers (2009), Recommendation CM/Rec(2009)10 of the
Committee of Ministers to member states on integrated national strategies for the protection
of children from violence, 18 November 2009.
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- Recommendation on children’s rights and social services friendly to chil-
dren and families;3®¢

- Recommendation on participation of children and young people under the
age of 18.3

In doing so, the programme has ensured that Europe is at the heart of
standard-setting in children’s rights and has also led the way, through various
means, to ensure that children’s voices are central to that process. The
programme also aims to support the implementation of the ECHR and of the
ESC and to promote other existing CoE legal instruments in relation to childhood
(participation, protection and rights), youth and family.?®

1.3. European children’s rights law and the
UN Convention on the Rights of
the Child

Key point

- European children’s rights law is largely based on the UN Convention on the Rights of
the Child (CRC).

The fact that all EU and CoE member states are parties to the CRC gives the CRC
important standing at the European level. It effectively imposes common legal
obligations on European states with a knock-on effect on the way European
institutions develop and apply children’s rights.

In this way, the CRC has become the touchstone for the development of European
children’s rights law, with the result that the CoE and the EU increasingly draw on
its influence. In particular, the integration of CRC principles and provisions into

36 Council of Europe, Committee of Ministers (2011), Recommendation Rec (2011)12 on children’s
rights and social services friendly to children and families, 16 November 2011.

37  Council of Europe, Committee of Ministers (2012), Recommendation Rec(2012)2 on the partici-
pation of children and young people under the age of 18, 28 March 2012.

38 Council of Europe, Committee of Ministers (2011), Council of Europe Strategy for the Rights of
the Child (2012-2015), CM (2011)171 final, 15 February 2012.
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binding instruments and case law at the European level gives the CRC greater
force, and opens up more effective channels of enforcement for those seeking
to invoke children’s rights in Europe. Specific examples of this are provided
throughout this handbook.

The EU is not and cannot become a party to the CRC, since there is no legal
mechanism within the CRC to allow entities other than states to accede to it.
However, the EU relies on “general principles of EU law” (written and unwrit-
ten principles drawn from the common, constitutional traditions of the Mem-
ber States) to supplement and quide interpretations of the EU Treaties (Arti-
cle 6 (3) of the TEU). Court of Justice of the European Union (CJEU) rulings have
confirmed that any obligation arising from EU membership should not conflict
with Member States’ obligations derived from their domestic constitutions and
international human rights commitments.?® As all EU Member States have rat-
ified the CRC, the EU is bound to adhere to the principles and provisions en-
shrined therein, at least in relation to matters that fall within the scope of the
EU’s competence (as defined by the EU treaties).

This obligation is reinforced by other EU treaties and in particular by the
EU Charter of Fundamental Rights. Article 24 of the Charter is directly inspired
by CRC provisions, including some that have acquired the rank of ‘CRC princi-
ples’, notably the best interests of the child principle (Article 3 of the CRC), the
child participation principle (Article 12 of the CRC) and the child’s right to live
with and/or enjoy a relationship with his or her parents (Article 9 of the CRC).

The importance of the CRC in guiding the development of EU children’s rights
is expressed in the Commission’s Agenda for the Rights of the Child, which as-
serts that “the standards and principles of the UNCRC must continue to guide
EU policies and actions that have an impact on the rights of the child”.#° In this
spirit, child-related legislative instruments, almost without exception, are ac-
companied by either explicit reference to the CRC or more implicit reference
to children’s rights principles, such as ‘best interests’, the child’s right to par-
ticipate in decisions that affect him or her, or the right to be protected from
discrimination.

39  For example CJEU, C-4/73, ). Nold, Kohlen- und Baustoffgroshandlung v. Commission of the
European Communities, 14 May 1974.

40 European Commission (2011), An EU Agenda for the Rights of the Child, COM (2011) 0060 final,
Brussels.
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The CoE, similarly to the EU, is not as an organisation legally bound to the CRC,
although all CoE member states are individual parties to this convention. Nev-
ertheless, the ECHR cannot be interpreted in a vacuum, but must instead be
interpreted in harmony with the general principles of international law. Any
relevant rules of international law applicable in the relations between the
States Parties to the ECHR should be taken into account, in particular the rules
concerning the universal protection of human rights. The obligations that the
ECHR lays on its States Parties in the field of children’s rights more specifically
must be interpreted in light of the CRC.*' The ECSR has also explicitly referred
to the CRCin its decisions.*> Moreover, the standard-setting and treaty-making
activities of the CoE are influenced by CRC principles and provisions. For exam-
ple, the Guidelines on child friendly justice® are directly informed by a range of
CRC provisions, not to mention the accompanying General Comments of the UN
Committee on the Rights of the Child.*

1.4. Role of the European courts in
interpreting and enforcing European
children’s rights

1.4.1. The Court of Justice of the European Union

The CJEU issues decisions regarding many types of legal actions. In children’s
rights cases, the CJEU has so far mainly reviewed preliminary references (Arti-
cle 267 of the TFEU).** These are procedures where a national court or tribunal
asks the CJEU for an interpretation of primary EU law (i.e. treaties) or secondary

41 ECtHR, Harroudj v. France, No. 43631/09, 4 October 2012, para. 42.

42 ECSR, World Organisation against Torture (OMCT) v. Ireland, Complaint No. 18/2003, 7 De-
cember 2004, paras. 61-63; ECSR, Defence for Children International (DCI) v. the Netherlands,
Complaint No. 47/2008, 20 October 2009.

43 Council of Europe, Committee of Ministers (2010), Guidelines on child friendly justice,
17 November 2010.

44 See UN, Committee on the Rights of the Child (2007), General Comment No. 10 (2007): Chil-
dren’s rights in juvenile justice, CRC/c/GC/10, 25 April 2007; UN, Committee on the Rights of the
Child (2009), General Comment No. 12 (2009): The right of the child to be heard, CRC/C/GC/12,
1July 2009; and UN, Committee on the Rights of the Child (2013), General Comment No. 14
(2013) on the right of the child to have his or her best interest taken as a primary consideration
(art.3, para.1), CRC/C/GC/14, 29 May 2013.

45 The only exception is an action for annulment: CJEU, C-540/03, European Parliament v. Council
of the European Union [GC], 27 June 2006.
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EU law (i.e. decisions and legislation) that is of relevance to a national case
pending before that national court or tribunal.

Until recent years, the CJEU had only adjudicated a few children’s rights cases.
With the adoption of more explicit children’s rights legislative measures and
a more prominent children’s rights agenda, however, it is likely that children’s
rights will feature more regularly on the CJEU’s listings in the future.

The CJEU has delivered most of its judgments concerning children’s rights in the
context of free movement and EU citizenship - areas in which the EU has en-
joyed long-standing competence. Here the CJEU has expressly acknowledged
that children enjoy the benefits associated with EU citizenship in their own
right, thereby extending independent residence as well as both social and edu-
cational entitlement to children, on grounds of EU nationality.*¢

There is only one instance in which the CJEU directly used the CRC to determine
how EU law should be interpreted in relation to children, namely in the Dynamic
Medien GmbH v. Avides Media AG case. This case concerns the lawful